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ADVERTISEMENT. 


O SETTLEMENT-Caſes are reported in this Vo- 
lume; nor is any Abridgement of them con- 


tained in the Table at the End of it. 


The Reaſon of this Omiſſion is, that I have already 
publiſhed them (in a ſeparate Collection in Quarto) 
as far as June 1776; and hope to be able, before 
next Michaelmas Term, to publiſh a Supplemental 
Continuation of them. 


E RRATU M——in Vol. 3. 

THE, Reader is requeſted to correct the following Error; 
Which he will find in the third Volume, Page 1510. 

Where it is ſaid „that a Grant of a next Preſentation, or of an 

* Advowſon, made after the Church is nen fallen vacant, 

% is a volp Grant.“ 


For, though this is true, ſo far as relates to the fallen Vacancy; 
yet the Grant is good, as to the Apvowson ,; (unleſs it be 
a corrupt Purchaſe.) H. 16 G. 3. C. B. Barrett and Reynell, 


(Clerk, ) v. G/ubbs, (Clerk, ) a nd Rolle. 


Alſo, in the Table to that third Volume, Title Advowſon,“ 
where the Words at preſent ſtand thus—* Grant of an Advooſon, 
* or next Preſentation, made after the Church is actually fallen 
* vacant, is a voip Grant, — He is requeſted to add the follow- 
ing reſtrictive Words—** QuoaD the actual Vacancy; though not 


* quoad the ADvowsoN Hef. 
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Eaſter Term 1770. 


10 Geo. 3. B. R. 


Memoꝛandum — During the laſt Vacation, ſeveral 
Alterations happened on the Bench, and at the Bar. 


R. Juſtice CLive reſigned his Judgeſhip of the Com- 
mon Pleas; and Mr. Juſtice YATEs took it. 


Mr. B1.acxsToNE, Solicitor General to the Queen, Vi- 
nerian Profeſſor of Law, and Author of the Commentaries on 


the Laws of England, ſucceeded Mr. Juſtice YATEs in this 
Court, and was knighted, 


Mr. AMBLER, one of his Majeſty's Counſel learned in the 
Law, ſucceeded Sir WILLIA BLACKSTONE, as Solicitor Ge- 
neral to the QuEEN. 


Mr. Huss, having (towards the End of laſt Term) re- 
ſigned his Offices of Attorney General to the Queen, Counſel 
to the Admiralty, and Auditor of Greenwich Hoſpital; he was 
ſucceeded in the firſt by Joun Mok TON Esq; of the Inner- 
Temple, Chief Juſtice of Cheſter ; in the Second, by Francis 
Cus r Esq; of the Mzddle-Temple, Brother to the late Speaker 
of the Houſe of Commons; and in the Third, by EDWARD 


TuuxLlow EsqQ; of the Inner-Temple, one of his Majeſty's 
Counſel learned in the Law. 


And RicHaRD JACKSON EsQ; of the Inner-Temple, was ap- 
pointed one of his Majeſty's Counſel learned in the Law, 
and Counſel to the Board of Trade, which had been vacant 
from the Death of Sir MaTTHEw Lams to this Tame. 


Mr. Tnuxlow was alſo appointed his Majeſty's Solicitor Ge- 


neral, in the Room of Mr. DuNnNinG, who reſigned that Office. 
Vor. V. | B Mr. 
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Mr. DuN NIN, late Solicitor General, appeared on the Out- 
ſide of the Bar, in the common ordinary Bar-Gown. 


Lord MaNnsF1ELD, after Mr. Dunning had made his firſt 


 Wedneſcay, Motion, addreſſed Himſelf to Him, and declared, that in Con- 
"(be 624 Day ſideration of the Office he had holden, and his high Rank in 


of this Term.) Buſineſs, he intended for the future, (and thought he ſhould 
thereby injure no Gentleman at the Bar,) to call to Him next 


after the King's Counſel and Serjeants, and the Recorder of 
London. 


Mr. CarDprcortT and Mr. Coxr, the two Senior Utter- 
Barriſters preſent, very readily aſſented to it; and ſaid they had 
thought of propoſing the fame thing Themſelves. 


Hart, Aſſignee of the Sheriff of Commwall. vers 
Weſton, Eſq; Idem vue Hingeſton. 


Monday 7th HIS was an Action of Debt upon a Bail- Bond, brought 
May 1770. by the Plaintiff as Aſſignee of the Sheriff of Cornwall, 


The Plaintiff declared that after the firſt Day of Trinity Term 
1706, viz. on the 23d Day of February 1769, the Plaintiff 
proſecuted out of the Court of our Lord the King before the 
King Himſclf a: Peftlminſter, a Writ of Latitat Frese to the 
Sheriff of Cornwall; and fo procceded, and ſet out the Writ, 
the Delivery of it to the Sheriff, the Warrant, the Arreſt, the 
giving the Bail-Bond by the Defendants, and the Athgnment 


of it to the Plaintiff, The Defendant pleaded Nil debet” 
The Plaintiif demurred to his Plea. 


Mr. MaNnsFitiD, on Bchalf of the Defendants, objected 
to this Writ, it being ſtated by the Declaration to have been 
ſued out of this Court, then jitting, on the 23d of Fe tbruary ; 


which is impoſlible : For, the Court could not ſit out of 
Term. 


He cited the Caſe of Eftwick, Aſſignee of the Sheriff of 
Middleſex, v. Cooke, in 2 Ld. Raym. 1557, and Fitz. Gib. 66. 
S.-C. which he faid was preciſely in Point. That was (as 
this is,) an Action of Debt upon a Bail-Bond ; the Plaintiff 
declared with a Videlicet: © on the 18th of July, which 
was after Trinity Term: And it was agreed to be bad. 


3 1 Mr. 


Eaſter Term 10 Geo. 3. B. R. 2587 


Mr. As$HHuRSsT, on Behalf of the Plaintiff, ſaid, this Objection 
being Matter of Form, it can not be taken Advantage of upon 


a general Demurrer : It ought to have been affigned as Ow" 
upon a ſpecial Demurrer. 


Beſides, it is only an Ego. It might have been waved 
by an Appearance. 


Therefore the Bai ſhall not take Advantage of it. f 7 


By the Practice of the Court, a Writ may be ſued out in 
Vacation; though it mult bear Teſte within the Term. 


In the Caſe of * Johnſon and Another, Aſſignees v. Smith, 
Widow, a Latitat iſſued in Vacation: and it was holden “ that 
„ the 7e of a Latitat is not concluſive as to the Time of ſuing V. ante, 


| it out:“ And here it is alledged as @ Fact, „that the Writ boos 2 Pas 
did iſſue in the Vacation.” 


He diſputed the Caſe in 2 Ld. Raym. and Fitz. Gibbon, and 


obſerved that the Time of ſuing it out appeared only under a 
Vidolicet. 


Mr. MANSFIELD alledged that Caſe to be directly in Point. 


This Writ iſſuing in Vacation, and deſcribed and ſet forth 
as tefled in Vacation, is void; and conſequently, all that fol- 
lowed upon it. It muſt be taken to ue, when it was teſted; 
unleſs ſomething in particular is introduced into the Record. 


LORD MAN SFTIEID—- Weill look into the Caſe in LoRp 
RaymonDp. It was Zhen the prevailing Opinion, “ that it 
* could not be averred that the Writ ifſued on a Day different 
from the Teſte of it.“ 


CUR ADvis'. 


His Lo: nsn1P now declared the Opinion of the Court; 
having firit ſtated the Pleadings and the Cale of Efwick v. Cooke, 
cited by Mr. MANsSFIELD. He then proceeded as follows — - 


We were inclined to over-rule that Caſe, if the preſent Caſe 
had been more like it, than it is. 


But the preſent Caſe does not ſay when the Writ bears Kate: | 
It does not mention the 2% of it at all. 


The 
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* Walburghv. 
Salton/tall, 
Sir TI. Jones 
149. 1 Pentr, 
302. V. ante, 


Vol. 2, p· 
964. 


+ J. ante, 
Pa. 997. 


* 


The Caſe cited had theſe further Words “ eadem Curia apud 
* Weſtmonaſterium” adtunc tentd exiſtente.” The Defendant de- 
murred to the Declaration; and it was held ill; becauſe it 
was not according to the Truth of the Fact: For, it could not, 
on the 18th of Fuly, be ſued out of the Court of King's Bench 
then ſitting at Weſtminſter. This is the Ground of the Opinion 
of the Court. 


Mr. Reeve, who was Counſel for the Plaintiff in that Caſe, 
cited a ſtrong Caſe * to prove % that a Writ may be ſued out 
„ in Vacation-time.” But the Court took it up, and faid 
that the Writ could not be ſued out of the Court of King's 
% Bench then fitting at M. fiminſter, when the Court did not, 
& nor could lit out of Term.“ 


The preſent Caſe does not fay a Word about the Tee : 
only alledges “ that the Plaintiff proſecuted the Writ on the 4 
of February.” And the Truth of the Fatt is admitted by the 
Demurrer. Therefore as this is an odious catching Objection, 
and not to be by any mcans favoured; Nothing hinders Us 
from taking it to be true, “ that this was iu Fat? ſued out 
upon the Day on which the Plaintiff has alledged it to have 
been proſecuted.” 


It would be void, + if it bore 7% upon a Day out of 


Term: But it does not here appear, upon what Day it bore 
Teſte. 


The 485 of the Caſe is extremely plain: And an Ob- 
jection that tends manifeſtly to obitruct that Juſtice, is intitled 
to no Favour. 


Mr. MANSPITILD— The Words of the Declaration are— 


% out of the Court of the ſaid Lord the King, before the 


66 King Himſelf at Veſtminſten. 


Cur.— That is only the Form of the Write. It is the Stile of 
the Court. It does not import that the Court was actually then 


fitting at Weſtnniſter. 


Mr. Juſtice W1L irs obſerved thut this comes on now upon 
a ſham dilatory Plca, whereas the Caſe cited was upon a De- 
murrer to the Declaration. 


Lord MansFiELD—lIt is making the Practice of the Court 
Chicane, and an Eluſion of Juſtice, inſtead of being a Method 
4 of 
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of Coming at Right. I wiſh Gentleman would tell their Clients, 
that Objections of this Sort ought not and can not prevail. 


JupuEN T for the PrainTlrs. 


Nightingal et al., Aſſignees of Mettivier, a Bankrupt, 


derſius Dev iſme. 


HIS was an Action of Aſſumpfit, brought by the Plain- 


tiffs as Athignees of the Effects of Paul Mettivier, a 
Bankrupt, againſt the Defendant. 


The Declaration contained three Counts —iſt. An Judebi- 
tatus Aſſumpſit, for 2000 I. for Money lent and advanced by 
the Plaintiffs, as Aſſignees, to the Defendant, at his Requett ; 
2d. Indebitatus Aſſumpſit, tor 20001, for Money had and re- 
ceived by the Defendant, to the Uſe of the Plaintiff, as Aſſignees; 
zd. Indebitatus Aſjumpfit, for 20001. for Money paid laid out 


and expended by the Plaintiffs, as Aſſignees, for the Defendant, 
at his Requeſt: To the Plaintiff's Damage, of 2000 /7. 


To which Decliration, the Defendant pleaded ©* Non af- 
ſumpfit:” And thereupon Iflue was joined. 


The Cauſe was tried at Guildball, after Michaemmas Term 
laſt, before Ld. Mansfield: When a Verdict was given for the 
Plaintiffs, with 1170 J Damages, and 40s. Coſts; ſubject to the 
Opinion of this Court on the following Caſe. 


CASE. The Bankrupt Mettivier, being a Trader, commit- 
ted an Act of Bankruptcy upon the 12th of April 1769: And 
a Commiſſion of Bankruptcy iflued againſt him, at the Petition 


of a Creditor for 1004. and upwards; And his Effects were 
duly aſſigned to the Plaintiffs. | 


On the 17th of April, Mettivier transferred to the Defend- 
ant Devi/me 500/. Eaſt India Stock; which 5001. Eaſt India 
Stock had been transferred from the Defendant Devine to the 
faid Bankrupt Mertivier upon the 5th of Odober preceding, 
and for which the ſaid Bankrupt Mettivier had given the De— 
fendant a Note for 1370/: Which Tranſaction was, in the 
Manner, ſtated in the Defendant's Depoſition herein after ſet 
forth, taken under the faid Commiſion. ** William Deviſme, 

« of Lothbury London Merchant, being ſworn and examined 


% on the Day and Year and at the Place firſt above written, 
Vor. V. C © upon 


Tueſdey 8th 


— — 
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upon his Oath faith, That in the Month (or latter End) 
of September laſt, Deponent applied to Paul Mettivier, 
the Perſon againſt whom this preſent Commiſſion of Bank- 
ruptcy is awarded and iſſued; and defired he would become 
a Proprietor of India Stock; (And the Reaſon why this Exa- 
minant aſked him ſuch Queſtion, was becauſe he thought he 
could depend on his the ſaid Paul Mettivier's voting for Direc- 
tors at the enſuing Election in April then next and now laſt 
paſt:) which the ſaid P Mrttivier agreed to. And this De- 
ponent faith, that accordingly the Sum of five hundred Pounds 
Eaſt India Stock was, on the 4th or 5th of October then follow- 
ing, transferred by Milliam Fiſher, this Deponent's Broker, to 
the ſaid Paul Mettivier ; and for which, the faid Paul Met- 
{ivier, on the 7th Day of ſaid OcZober laſt, gave this Deponent 
his Promiſſory Note of Hand for 1370 J. or thereabouts, pay- 
able to this Deponent or Order Six Months after Date, for 
Value reccived; and which Note this Deponent kept in his 
Cuſtody. And this Deponent ſaith, that he did not, nor 
did any other Perſon by his Direction or Knowledge, make 
any Application to the ſaid Paul Mettivier to re-transfer or 
transfer back tne ſaid Stock, until the Day the ſame was 
transferred to this Deponent; which was on the i7th Day 
of April laſt. And this Deponent ſaith, that a Week or 
thercabouts before that 17th Day of April, this Deponent 
had heard ſome Talk of the ſaid Paul Mettivier's being 
in Ditkculties, and bad in his Affairs: And faith, that after 
the ſaid Paul Metivier had transferred the ſaid Stock to this 
Deponent, this Deponent told the fſeid Mettivier, The 
Note which the ſaid Pau] Meltivier had given this De— 
ponent in the Month of -eptember (as beforementioned) 
for the Conſideration or Purchaſe of the ſaid Stock, was 
at this Deponent's Houle, and that he might call for it when 
it ſuited him; but that the jaid Paul Mietiivier did not call 
for the ſame. And this Deponent faith, that there was not 
any particular Diſcourſe between this Deponent and the 
fad Paul Mettivier on the Day the faia Paul Mettiyer trons- 
ferred the {ſaid Stock, relative to the ſaid Paul Meiitouicr's Af 
fairs; Save that the ſaid Paul Me7trwuer, tome ſhort Time after 
the ſaid Stock was transferred, and before Deponent left 


him that Day, told this Deponent he ſhould call his Credi- 
tors together. WMillium Devijme.” 


The ſaid Note was not redelivered to the ſaid Bankrupt Met 


tivier upon the ſaid 17th of April; but now remarns in the 
Poſſeſſion of the ſaid Defendant. | 


The 
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The Defendant paid no Conſideration for the Transfer of the 
ſaid five Hundred Pounds, Ea Indiæ Stock, on the ſaid 17th 
of April. 


Tun QuzsTION is Whether the Plaintiffs are intitled 
to recover in this Action.“ And in caſe the Plaintiffs are 
not intitled to recover, then a Nonſuit to be entered. 


TuouaAs WALKER, for Plaintiffs : 
James WALLACE, for Delendant. 


This Caſe was argued on Treſday 6th February 1770, by 
Eerjeant Walker for the Plaintiffs, and Mr. JYallace for the 
Detendant. 


The Serjeant argued that an Action for Monty Lad and 
received by the Defendant to the Uſe of the Plaintiffs, was 
maintainable in the preſent Caſe. 


This Stock had been transferred to the Bankrupt for a 


valuable Conſideration, a promiſtory Note for 1370 /; and was 


the Property of the Bankrupt from the th of Oc/ober preced- 
ing his Bankruptcy. AFTER his Bankruptcy, he had no Power 
over it: And at the Time when he retransterred it to the De- 
fendant, the Property was veſted in his Aſſignees; And they 
had a Right to follow it in the Defendant's lands. And 
this is a proper SPECIES of Action, tor the Plaintiffs to recover 
in. They could not bring Trover nor Detinue. It is 10 
Specific Property. This Stock muit be conſidered as Money ; 
like Bank-Bills, or other Things which are current as Money. 
It is, in all reſpects, the fame as Money. The Mode of trans- 
ferring it, is only by Delivery. The Transfer is not a Truſt; 
but an abſolute Sale. This Action is an equitable Action: 


And this Court is poſſeſſed of every Circumitance ; and can 


give the ſame Remedy us the Court of Chancery could. The 
Aſlignees are clearly intitled to the Money. No Action but 
this can be maintained by them for it. And the Caſe of 


Moſes v. Macferlan (v. ante, Vol. 2. pa. 1095.) is an Authority 


in Point, ** that this Action may be maintained for it.“ 


Mr. Wallace, contra, for the Defendant, argued, that this 
is a Tru; and therefore the Remedy is in Equity, and in 
Equity only. This Action is for Money lent; and for Money had 
and received to the Uſe of the Plaintitts. But this Stoch is not 


Money; though it may be convertible into Money: And ſo may 
Goods 
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Goods be. But it does not follow, from its being convertible 
into Money, ** that an Action will he for it as Money.” 


The Caſe of Pickering v. Appleby in C. B. Mich. 7 


. 1. reported in Comyns 354. Was cited by Mr. Wallace; 


, ante, a. 
1012. 
A ante, 1010. 
1012. 


where it was debated “ Whether a Contract for ten Shares of 
« Stock of the Governor and Company of Copper Mines was 
« within the Statute of 29 C. 2.” [But N. B. the Whole that 
the Reporter mentions concerning the Determination of that 


Caſe, is, * that the Judges being divided in Opinion, it was 
«« adjourned,” ] 


This Action “ for Money had and received to the Plain- 
*« tiff's Uſe” will only lie for the Money itſelf. And in the 
Caſe of Moſes v. Macferlan, the Court ſay, * in ſpeaking of 
the Caſe of Dutch v. Warren, F there cited,“ that if the fve 
„ Shares in the Welch Copper Mines had been of much more 
« Value, yet the Plaintiff could only have recovered the 2604. 
* 105. by this Form of Action.“ 


A Deviſe of Money will not carry Stock. Stock is a mere 
Choſe in Action. Stock in the Name of the Huſband and Wife 


wot.” ſurvive to the Wife. 


Here, the legal Eftate is veſted in Devi/me. This Court can't 
decree a Transfer: That muſt be done by a Court of Equity. 


Such an Extention of this Specics of Action, as is now con- 
tended for, would deſtroy all Diſtinction of Actions. An Ac- 
tion for Money had and received to the Plaintiff's Uſe might be 
as well brought for a Horſe, as for Stock. To ſupport this 
Species of Action, Money muſt have come into the Hands of 
the Defendant or his Agent. Here, None has. 


It ſtood over, for further Argument. 


But Mr. Dunning, who was tor. the Plaintiffs, did not ar- 
tempt to argue it. 


Whereupon Lox D MaxsFIitLD ſaid—This is a ne 
Species of Property, ariſen within the Compaſs of a few Years. 
It is not Money, We do not fay that an Action can not be 
framed, ſo as to come at Juſtice in this Caſe : But We are All 
of Opinion that hie Action © for Monty had and received to 


the Uſe of the Plaintiffs” will not lie in the e Caſe, 


where no Money was received. 
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at the Time of his Bankruptcy, to wit, on the 
day of | 
Stock, (giving the Stock its proper Deſcription, ) 
as of his pwn proper Stock; and being ſo poſſeſſed 
thereof, he the ſaid Paul Mettivier on the ſaid 
-= ay of: 


the ſame Day and Year laſt mentioned, at 


N. B. As, the Stock was illegally transferred by the 
Bankrupt to the Defendant, might not a Declaration 


be formed upon the following Plan, or ſomething near 
to it? 


That whereas the ſaid Paul Mettivier, before and 


Se, was poſſeſſed of 500 J. Eaft India 


became and was a Bankrupt. 
Then to {tate the Iſſuing of the Commiſſion, and the 


Aſſignment of bis Effects to the Plaintiffs : Of all 
which Premiſſes the Defendant afterwards, to wit &c, 
had Notice. That afterwards, to wit on the 


day of -, the ſaid Par! Mettivier, being then a 


Bankrupt as aforeſaid, without the Licence or Privit 

of the Plaintiffs, and without any juſt or lawful Cauſe 
or Conſideration, took upon himſelf to transfer, and 
did in fact transfer to the Detendant the aforeſaid 
Stock, which then of Right belonged to the Plain- 
-tiffs, as Aſſignees as aforeſaid ; And the Defendant 
then and there accepted thereof: Whereby the Defen- 
dant became - poſſeſſed of the ſame Stock; and, by 


reaſon of the Premiſſes, the Defendant then and there 


became liable to AccounT to the Plaintiffs, as A 


ſignees as aforeſaid, for the Value of the ſaid Stock. 
And being ſo liable, He the ſaid Defendant afterwards, 
to wit on the Day and Vear laſt mentioned, at 


undertook and promiſed the Plaintiffs, as Aſſignees 


as aforeſaid, t account to them for the Value thereof, 
whenever he ſhould be thereunto afterwards requeſt- 


ed: And the Plaintiffs aver that the ſaid Stock was 
then and there of the Value of 


Pounds. But 
though the Defendant afterwards, that is to ſay, on 


afore- 
ſaid, was requeſted by the Plaintiffs, ſo being Afſ- 


ſignees as aforeſaid, to account to them for the 


Value of the ſaid Stock, Yet the Defendant, not 
regarding his Promiſe, &c, &c. 


24. Count, (with the like Introduction as the for- 


mer,) And that by reaſon of the Premiſſes, the De- 
fendant became liable to RETRANSFER the ſaid Stock 


to the Plaintiffs, ſo being Aſſignees as aforeſaid : 


Mat, .. D And 


K. 1383593 
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Wedneſday, 
gth May 
1770. 


And being ſo liable, He the ſaid Defendant afterwards, 
to wit &c, undertook and promiſed the Plaintiffs, 
as Aſſignees as aforeſaid, 7o retransfer to them the 
laſt mentioned Stock, when he ſhould be thereunto 
requeſted. Then aver the Value, as before; And 
aſſign the Breach, that though the Defendant after- 
wards, to wit Cc, was requeſted by the Plaintiffs 
to retransfer to them the laſt mentioned Stock, Yet 
the Defendant, not regarding &c, &c. 


A ſecond Action was afterwards brought, for fraudulently 
procuring Mettivier the Bankrupt, to transfer the Stock, after 
his Bankruptcy, to the Defendant: by which means the Plain- 
tiffs, the Aſſignees, were deprived of it. But on the Trial of 
this ſecond Action, the Plaintifts were nonſuited, without going 
into the Merits -of the Cate; for want of producing a Bill 
in Chancery which was neceffary to intitle them to read ſome 
Depoſitions in the Cauſe in Chancery, and without which the 
Plaintiffs were not able to prove any Cale at all. 


Rex wer ſus ER Iahabitants of the . % Ridins of 
' Porkſhire. 


HIS was an Indictment for not repairing a Public Bridge, 

called Gluſburne-Bridge, ſituate upon and over a certain 
Rivulet called G/uſ6urne-Beck, in the Townſhip of Gliſburne in 
the ſaid Weft- Riding, in the High Way leading from Ozley to Colne 
in the County Palatine of Lancaſter ; Charging that it was ver 
ruinous and in great Decay, for want of Repairs, ſo that the Liege 
Subjects to the King could not go travel or paſs, either on Foot or 
{Touſeback, or with their Coaches or Carriages : To the Common 
Nulance Ec, and againſt the Form of the Statute, and againſt the 
Peace, &c; And charging that the Inhabitants of the faid IWeſt- 
Riding ought to repair the ſame. To which Indictment the 
„ {iid Inhabitants pleaded a Plea of Non debent reparare;” be- 
cauſe, they ſay, that a certain Public F99-Bridge, from Time 
beyond Memory till the taking down the ſame as aftermentioned, 
was erected made and ſtanding upon and over the ſaid Rivulet 
in the King's Highway, for all the Subjects in this Realm to 
go paſs and repaſs over n foof, at all times, at their Will and 
Pleaſure; And that the Inhabitants of the ſaid Townſhip of 
Gluſburne, before the Time mentioned in the ſame Indictment, 
to wit the firſt Day of December 1744, boo down the ſaid 


HFoot-bridge, and in lieu and ftead thereof, and in the place where 


the 
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the ſaid Foot- bridge had been erected and ſtood, did erect and 
fet up the ſaid Bridge in the ſaid Ind/&ment ſpecified; And that 
the Inhabitants of the Townſhip of Gluſburne aforeſaid, for 
Time immemorial till the Time of taking down the faid Foot- 
bridge, had repaired the /ame; and from the Time of erecting 
the laid Bridge, had repaired and ſtill ought to repair the ſaid 
Bridge in the ſaid Indictment ſpecified : And they traverſe the 
Right (the Obligation) of the Inhabitants of the Yeſt Riding . to 
repair the ſaid Bridge. And upon that Traverſe Iſſue is joined.“ 


Tris CavsE came on to be tried at the laſt Aſſizes holden 
for the County of 7Gr4, before Mr. Juſtice GouLD ; when it 
anpeared in Evidence, as follows; viz. 


There was an ancient FooT-Bridge over Gluſburne-Beck in 
the Indictment mentioned; and a Ford for Horſes; and another 
for Carriages; being in the King's Common Highway, leading 


from Otley to Colne aforeſaid. 


The Inhabitants rf Glusburne had always repaired the ſaid 
Foot-Bridge. 


In the Year 1743, the Inhabitants of G/u/burne, being de- 
firous of having a Bridge for CARTS and CARRkIAGES over the 
ſaid Stream, did apply for Aſſiſtance, to the General Quarter- 
Se//ions of the Peace holden in and for the ſaid I/et- Riding : 
And thereupon, on the 11th of January 1743, It was by that 
Court ordered“ that the Treaſurer of the ſaid Riding ſhould 
pay or Cauſe to be paid to [Jaworih Currer Eſq; or as he 
„ thould direct, the Sum of 10/7. for the Uſe and Benefit of 
* the Inhabitants of G/u/burne in the ſaid Riding, and as 4 
* GRATULTY out of the {aid Riding's Stock, to enable the ſaid 
e Inhabitants to build a Bridge over a Ford called Gluſburne- 
Ford, acroſs a Water called Gl/u/ſburae-Beck.” 


By a ſubſcquent Order of Seſſions, dated 18th July 1744, re- 
* Citing that the Execution of the abovementioned Order had 
« been ſtaycd and ſuſpended by Order of Seſſions,“ It was then 
Ordered That the Treaſurer ſhould pay into the Hands of Mr. 
Bradley 10 I. by him to be laid out n ard towards ouilding the 


ſaid intended Bridge: PRovipeD that nothing therein or in the 


ſaid former Orders or any of them contained thould extend or 
be conſtrued to extend g charge the Inhabitants of the ſaid Rid- 
ing, in time to come, with the REPARAT10N of the ſaid intend- 
ed Bridge or any Part thereof. 


In 
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In purſuance of the ſaid Order, the Sum of ten Pounds was 


Paid. 


The [Inhabitants of Gluſburne did build à Bridge for Carts, 


(Carriages and Horſes and Foot- paſſengers; and pulled down the 


ancient Foot-Bridge, and fold the Materials thereof, and receiv- 
ed the Money for the ſame : Which Bridge ſo built was of 
Public Utility, and uſed conflantly afterwards by all Perſons paſi- 


ing that Road, till the Year 1767, when the lame was taker 
away by a Flood. 


The Ancient Bridge ſtood about fixty Yards below the ſaid 


New Bridge, in the ſame Highway. 


The ſaid Road was made a Turnpike Road, by virtue of an 
Act of Parliament in the Year 1755; And about four Years 
ago, the Sum of Six Shillings was paid, for a Repair done to 
the New Bridge, out of the Tolls ariſing from the ſaid Roads: 
Which is a/! the Repairs which have been done at the Bridge, 
fince 1759. 


WurrREveoN the Defendants were found Gurlry; 
Subject to the Opinion of this Court on the following 
Queſtion — 


Whether the Inhabitants of the Veſt-Riding are 
« obliged to rebuild the ſaid New Bridge.” | 


Mr. Wainman argued, that they were: Mr. John Lee, that 


they were not. 


See 1 Ro. Abr. 368. Title © Bridges.” pl. 1. 2. 2 Inſt. 


701. (on the Statute of 22 H. 8. c. 5. concerning the Repair- 


ing of decayed Bridges in Highways, and by Whom.) Mag- 


na Carta. c. 15. Cro. Car. 365, 366. the Caſe of Langforth 


Bridge. 13 Co. 33. 1 Salt. 359. Regina v. Inbabitan Com. 


Wilts: (where it is ſaid that Northey Attorney General 


cited a Caſe wherein it was adjudged, that if a private Per- 
« ſon build a Bridge which afterwards becomes a Public 
% Convenience, the County is bound to repair it.“) 9 G. 2. 


. 29. for building Weftminſter-Bridge: by the antepenult 
-Clauſe whereof, it is expreſsly provided “ that the Counties 
of Surry and Mrddlefex ſhall not be ſubject to the Repairing or 
Supporting of it.“ 6 Mod. 307. 


3 | Tar 


ww" * * : wo : N 8 1 Ks 2 4 
* 5 | cot yp TAs . 3 * * 
81 „5 #4 


Faſter Term 10 Geo. 3. B. R. 2597 


Tur CouRT were All clear, that the RivinG was 


obliged to repair the New Bridge. 


Mr. Juſtice AsToN obſerved, that this New Bridge 


was not built in the ſame Place ar the Foot- bridge ſtood; 


but at the Diſtance of more than ſixty Yards above it. 


The Inhabitants of the County are of Common Right bound 


to repair all Public bridges ; becauſc they are for the Benefit of 
the County. 


By Magna Carta,” no Town or Freeman ſhall be diſtrained « v. e. 15. 
to make Bridges &c; except Thoſe who were antiently and of 5 
Right uled to make them in the Time of King Henry the Se- 
cond. F The Inhabitants of Gl/uſburze were not bound to build +V. 2 bf 
this new Bridge tor Carts and Carriages ; Nor are they obliged to 9. 
repair more than they were before bound to repair: And the 
never were bound to repair a Bridge for Carts Carriages and Horſes. 


What they were bound by Preſcription to repair, was only a Foot- 


bridge. They have built a quite difterent Bridge, in a different 
Place. This new Bridge is tor the Common Benefit and Utility 


of the County: And the Seſſions approved of it, and contri- 
buted towards it. 


The Caſe in 1 Ro. Abr. 368. Title“ Bridges,” pl. 2. about 
a Mill erected for a Perſon's own Benefit, is a different Caſe. 
That Calc is, that“ if a Man erects a Mill for his own Profit, and 
„ makes a New Cut for the Water to come to it, and makes a 
© New Bridge over it, and the Subjects ule to go over this as 

over a Common Bridge; this Bridge ought to be repaired by 
Ilim who has the Mill, and ret by the County; becauſe he 
erected it for his 0777 Benefit.” There, the private Emolument 
continued to the Ferſon who erected it: And it was not reaſons 
able for him to make the Country contribute to it, whilſt the 
private Benefit continued to Himlelf, But this Eridge for Hor- 
ſes Carts and Carriages was for the Common Benefit Uſe and 
Utility of the County in general; and therefore is within the 
Rule, * that if a Man builds a Bridge, and it becomes uſefull 
o the County iu general, the County ſhall repair it.“ The Com- 
mon Law therefore attached upon this Bridge; and the County 


ought to repair It, It appears, that the Quarter-Seffions 2pproved 
of it, and even contributed to it. 


10 
CC 


cc 


Mr. Juſtice WiLLEs concurred in Opinion with Mr. 
Juſtice AsToN, It ſcems to have been originally intended as a 


Bridge for the Common Public Utility of the County; and to 
Vol. V. ID 


have 
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have been ſo conſidered by the Qyarter-Seſſions; and has ever 
ſince been uſed as ſuch. The County have had the Advantage 
of it above twenty Years: And they ought to repair it. 


Mr. Juſtice BrAckKsToNE alſo concurred in the ſame 
Opinion. He made the ſame Obſervation as Mr. Juſtice AsToN 
had done, that this New Bridge is ſixty Yards Diſtant from 
« the Place where the Old One ſtood.” And he likewiſe took 
Notice, that Magna Carta, c. 15. does not apply to this Caſe. 
The Words are—** Vella Villa nec liber Tomo diſtringatur tacere 
% Pontes, &c:" It ſays Nothing about repairing them. In 
the Caſe cited from Ro//s Abridgment,* the Perſon who erect d 
the Mill and made the Bridge, continued to receive his original 


private Benefit. Here, the Benefit and Utility were to the 


Public : It was conſtantly uſed by Every One who went that 
Road. 


Loxp MANSFIELD (who c:me into Court during the 
Diſcuſſion of this Caſe,) declared himſelt likewiſe to be clearly of 
the ſame Opinion. The Riding ought to repair it, undoubtedly. 


THE CouRT thereupen directed, unanimouſly, that 


Judgment be entered for the Kin. 


Rex verſus Grimes, Capital Burgeſs of Yarmouth in 
the Iſle of Might. 


HIS Caſe came before the Court upon a very long Spe- 
cial Verdi& upon an Information. | 


It was an Jnformation in Nature of a Quo Warranto, againſt 
Thomas Grimes, to ſhew by what Authority he claimed to be 
One of the Chief Burgeſſes of the Burrough of Yarmouth in the 
Iſle of W:gbr. 


Several Iſſues were joined: And the Cauſe went down to 
Trial, and was tried at Wincheſter before Mr. Juſtice Gould ; 
and an extremely long and unneceſſary Special Verdict was found, 
which now came on to be argued: But the Points debated in 
Court were contracted into a much narrower Compaſs; And the 
Argument in this Court turned upon theſe two Iſſues, vz. Firſt, 
« Whether the Defendant was duly Elected; and ſecondly, 
„% Whether Jen Leigh was Mayor, at the Time when the De- 
4 fendant was elected.“ 


The 
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The Clauſe in the Charter which directs the Mode of eleQing 
a Mayor is expreſſed in the following Words—* Quod Major 
« et undecim Capitalium Burgenfium Burgi prædicti pro tem- 
«« pore exiſten' vel Majer Pars EoRUM (quorum Majorem Bur- 
«« pi prædicti pro tempore exiſten' Unum eſſe volumus) de tem- 
«« pore in tempus perpetuis futuris temporibus imperpetuum, 
c Poteſtatem et Auctoritatem habeant et habebunt, annuatim 
« et quolibet Anno, in Feſto Sancti Mathæi Apoſtoli, in le 
« Guildhall Burgi prædicti {iſe affemt land! et con grigandi et ibidem 
* Continuandi quouſque iph v EORUM major (ars IBLIDEM 
„% ADTUNC aſ/emblat eligerent & nominaverint Unum Majorem, 
* de Scmetiſſis, pro anno ſequen'; Et quod eligere et nominare 
*< ibidem poſlint et valeant unum de Seißſis qui erit Major Burgi 
<< pra d' pro uno anno integro ex tunc prox” ſequen' et dein- 
« de quouſque ipſe vel aliquis alius Burgens' de Burgo pre- 
« dicto ad Othcium illud debito modo elect' prefect et jurat' 
„ fucrit; Quodque ille, poſtquam fic ut prætertur elect' et 
* nominat' fuerit in majorem 'Furgi predicti, antequam ad Of- 


„ ficium illud exequend' admittatur, Sacrum Corporal' ſuper 
„ fſanctum Dei Evangelium annuatim in die June prox' poſt 


« præd' feſtum ſci Mathæi Apoſtoli, coram ultimo majore 
«« prædeceſſore ſuo adhunc pro tempore exiſten', aut in ab- 


„ ſencia ejuidem Majoris, coram Burgenſibus Burgi prædicti 


„ qui tunc preſentes fuerint vel majori parte eundem pro tem- 
«« pore exiſten', ad Officium illud rectè bene et fideliter in om- 
« nibus Officium illud tangen' exequend' praxſtibit; et poſt hu- 
% juſmodi ſacrum ſicut prefertur preſtit', Officium Majoris Bur- 
« gi prædicti pro uno anno integro tunc prox” ſequen' ſuſcipiat 
* et exequi valeat et poſſit.” Ihen follows a Clauſe, that upon 
the Death or Amotion of a Mayor, the Burgeſſes for the“ Time 
« being, or the Major Part of them, may ele& unum alium de 
«« ſeiplis, in tempore convenien' poſtquam iple fic obierit vel 
„ ab Officio ſio amor' fuerit ; who is to hold during the Re- 
«« ſidue of the Year, and to be ſworn in forma pradictä.“ 


The Special Verdict finds the whole Proceedings (at Length) 
of an Information in nature of Quo // arranto againſt Jobn Leigh 
who preſided as Mayor at the Election of the Defendant into 
the Office of Capital Burgeſs; and the Judgment againſt the ſaid 
John Leigh thereupon. 


It alſo finds, that on 1ſt September 1759, and continually from 
thence until and upon 7th April 1760, there were and exiſted 
eleven Chief Burgeſſes of the ſaid Burrough, namely, Benjamin 


Leigh, Henry Helmes, Barnabas Rveleigb, Jobn Leigh, Thomas Lord | 


Hotmes, Maurice Bcckland, George Bockland, Robert Warner, Den- 
| nis 


— 
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nis Clarke, Charles Holmes, and Thomas Throughear ; And that 
upon the z 1ſt Day of September 1759, the ſaid Day being the 
Feaſt of St. Matthew the Apoſtle in that Year, the faid Benja- 
min Leigh the then Mayor of the faid Burrough, and three of the 
ſaid Chief Burgeſſes of the ſaid Burrough, namely Henry Holmes, 
Barnabas Eveleigh and John Leigh, only, then being the Minor 
Part of the then Chief Burgeſſes of the ſaid Purrough, aſſembled 
themſclves together at the Guildhall of the ſaid Burrough in 
order to elect a Mayor of the ſaid Burrough for the year then 
next enſuing; and being ſo aſſembled did then and there, in the 
Al ſence of the other Chief Burgeſſes of the ſaid Burrough being 
ſeven in Number, namely Thomas Lord Himes, Maurice Bockling, 
George Bockland, Robert Warner, Denms Clarke, Charles Holmes, 
and T/omas Throughear, chooſe and elect the ſaid Fobn Leigh, then 
being a Chief Burgeſs of the ſaid Burrough, into the Office 
of Mayor of the ſaid Burrough for the Year then next enſuing. 


The Verdict finds that the ſaid 7h Leigh, being ſ elected a; 
aforeſaid, did afterwards take the Oath of Office; and took upon 
himſelf to execute the Office of Mayor of the ſaid Burrough. 


The YJurors further jind, That the ſaid John Leigb, being ſo 
choſen and ſworn into the Office of Mayor, and acting and at- 
tending as Mayor, together with five other Chief Burgeſſes, 
namely &c, Fc. on 7th April 1-60, met and aſſembled together 
in the Guildhall, in order to elect a Chief Burgeſs in the Room 
of James Blake then dead; there being then five other Chief 
Burgeſſes no- preſent at the ſaid Meeting. 


That at hat Time (of the ſaid laſt Meeting) No One of the el-- 
ven Chief Burgeſſes then exitting was an Inhabitant of the Bur- 
rough ; and that No One of the ſaid five Chief Burgeſſes not pre- 
ſent at the ſaid Meeting, was then sci the faid Lurrough, 


They find that Notice in Writing, “to meet on the ſaid 7th 

% of April, to elect a Capital Burgeſs in the Room of James 
« [ lake,” was left at the Dwelling-houſe of two who did reſide in 
the Ifland but not in the Burrough ; and that two others dwelt 
within the Iſland, but not within the Burrough ; but no Notice 
was left at their Houſes, nor were they then in the Ifland. hat 
from the Year 1743, to the Time of finding the Verdict, the Me- 
thod of giving Notice “' to aſſemble,” (except upon a Charter 
or preſcriptive Day,) hath been and is, “ to deliver or leave a 
Notice in Writing for each reſpective Chief Burgeſs then 
living in the % of Wight, although not ui bin the Burrough; 
except ſuch Chief Burgeiles as cipouſed the Intereſt of Mr. 
2 «© Holmes 
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« Holmes and Mr. Leigh, being the Major Part of the Chief 
«« Burgeſſes. 


They find, that / Chief Burgeſſes, ſo aſſembled on 7th April 
1760, elected the Defendant Grimes into the Office of a Free 


Burgeſs in the Room of Blake; And that no other Notice was 
given, except as above mentioned. 


Tur Cour, after hearing two Arguments, unanimouſly 


gave Judgment for the King, againſt the Defendant. 


An Objection having been made, by the Proſecutor's Counſel, 


to the Election of the Defendant Grimes into the Office of a 
Capital Burgeſs in the Room of Blake, “for Want of due Notice of 


ſuch Election being given to the EleQors;” They held the Objec- 


tion to be ſufficiently anſwered by it's being found“ that No One 
, them was then reſident xvithin the Burrough.” For, if they were 
not within Summens, it was not neceſſary to ſummon them.“ 


Secondly, a Queſtion having been made Whether the Special 


% Verdict found on the Information againſt John Leigh for 


© uſurping the Office of Mayor, and the Judgment given there- 
„ upon againſt him, were EviDENCE in the preſent Cauſe againſt 
« Grimes for uſurping the Office of Capital Burgeſs; And to 


What Degree it ought to be allowed;” They held it to be 
admiſſible, but Nor conclufrue,* : 


V. Rex v. 
Hebden, 2 Sir 


Thirdly, They held that Jobn Leigb's Election to his Mayor- — "TEOPs 


alty was not purſuant to the Directions given by the Charter, 


for the Election of a Mayor; It having been made by four only 


of the Electors, when there were eleven exiſting. The reaſona- 
ble Conſtruction of the Charter they held to be, That the Mayor 
and a Major Part of the ſubſiſting Burgeſſes muſt meet: The 
Directions of the Charter are“ that the Mayor and eleven Bur- 


n geſſes, vel Major Pars eorum, are to meet, in order to proceed 


* to ſuch Election.“ AFTER the Major Part of the ſubſiſting 
Number are ſo aſſembled together, then indeed the Major Part 
of thoſe who are ſo aſſembled are to elect and nominate : And the 
Majority amongſt thoſe ſo aſſembled involves the whole Number; 
who are All bound by the Determination of the Majority of ſuch 


a Meeting. But here the Mayor and a Major Part of the ſub- 


fiſting Burgeſſes did not meet. For, at the Time of John Leighs 
Election to the Office of Mayor, there were eleven Chief Burgeſſes 
ſubſiſting; And the Meeting at which he was elected was com- 


poſed of the Minor Part of them, namely Benjamin Leigb, the 
F 


Vor. V. 


then 
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Friday 11th 
May 1770, 


—— 


then Mayor, and Free of the Others; being only four in all: 
whereas the whole Number was eleven; of whom ſeven were 
abſent. 


JupGMENT for the KING. 


Kimber, qui tam &c. ver/us Blanchard. 


IE Queſtion was, Whether the Defendant had incurred 

the Penalty of 3 G. 1. c. 13. © for the better regulating 
« of Pilots for conducting of Ships and Veſſels from Dover, Deal, 
« and the Ile of Thar, up the Rivers of Thames and Medicay,” 
by filoting the Veſſel of which He himſelf was Maſter. 


The firſt Section of this Act recites © that there has been 
« Time out of Mind, and now 1s, a very uſefull and well regu- 
„ lated Society or Feilowſhip of PiLoTs of the Trinity-honſe 
* of Dover, Deal, and the lile of Thanet, who have always had 
„ the Sole piloting and Load-manage of all Ships and Veſſels 
4 from the ſaid Places, up the Rivers of Thames and M-diay ;” 


and that “ by the Uſage and good Rules and Orders of the ſaid 


Society, every Perſon muſt appear at a Court Leet of Load- 
c manage, and be priblickly examined by ſome of the elder and 
more experienced Members of the ſaid Society and Fellowſhip, 
touching his Skill and Abilities in Pilotage, before he is to be 
adnitted a Member of the {aid Socicty or Fellowſhip, or ought 
to undertake the Conducting and Piloting any Ship or Veſſcl 
from the beforementioned Places up the ſaid Rivers; whereby 
ignorant and dangerous Perſons have been prevented from 
undertaking ſuch Pilotage, and there hath been from time to 
time a ſuthcient Number of ſafe and able Pilots for the ſaid 
Rivers maintained and kept up;“ and alſo that notwithſtand- 
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Fellowſhip to the Public, ſeveral wngualified Perſons have of 
late taken upon them the Piloting and Conducting Ships or 
Veſſels by and from the Places beforementioned up the ſaid 
Rivers of Thames and Medway, who have not been admitted 
into the ſaid Society or Fellowſhip or undergone any Examina- 
tion of their Abilities for ſuch Service; whereby the ſaid uſefull 
Society or Fellowſhip hath been much diſcouraged; and ſeveral 
Ships and Veſjels w1th their Cargo and Mariners have been l:/t 
or in the utmoſt. Danger and Hazard :” For Remedy whereof, 
it enacts That if any Peron or Perſons ſhall (after 1ſt Augu 1717) 
take upon him or themſelves to conduct or pilot any Ship or 
Veſlel by or from Dover, Deal, or the Ifle of Thanet, to any Place 
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or Places in or upon the ſaid Rivers of Thames and Medway, 


before 


ing the many and great Advantages of the ſaid Society or 
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before he or they ſhall be i cm ined as has been uſual by 
the Maſter and Wardens of the ſaid Society or Fellowſhip for 
the Time being, touching his or their Abilities, and ſhall 'be 
approved and admitted into the (aid Society or Fellowſhip at 
a Court of Load-manage, by the Lord Warden of the Cinque- 
Ports for the Time being or his Deputy, and the ſaid Maſ- 
ter and Wardens for the 'Fime being; Every sven Pen er 
Herfns ſhall, for the firſt Offence, forfeit ten Pounds; for the 
ſecond, twenty Pounds; and for every other Offence, forty Pounds; 


to be ſued for, S Ec: one Moiety thereof, to the Informer; 


the other, Ec Ec. 


Mr. Serjeant Teigb, on Behalf of the Plaintiff, argued, that 


this Act of Parli ment profeſſedly made for the Safety of Ships, 


the Encouragement of this uſefull Society of able and experienced 
Pilots, the Suppreſſion of unqualified Pretenders, and the Pre— 
ſervation of Ships and Cargoes and of the Lives of Mariners, 
was as clear and explicit as pofiible in excluding ALL other Per- 


ſons whatſoever who had not previouſly undergone a proper Exa- 


mination of their Abilities to perform fuch Service, and been 


regularly approved and admitted into this uſctull and well regu- 
lated Society, 


Mr. Cœæ, on the contrary, on behalf of the Defendant, con- 
ſidered this Act of Parliament as pointed againit Perſons reſident 
at Deal and Dover and the Ifle of Thanet, and undertaking to 
pilot Ships up the Thames and Medway, without being properly 
qualified for it. But it could never mean, he ſaid, to preclude a 
Maſter of a Ship or Veſſel from navigating his own Veilel, if 
he was willing, defirous, and able to do it: It could not mean 
to oblige ſuch a Perſon to ſtop at One of theſe Places, to take in 
a Pilot, under ſo ſevere a Penalty, when he was able and willing 
to pilot his own Veſſel, and perhaps unable to pay a hilot. In 
Lendin, You can't employ a Non-Freeman, to carry a Bundle: 
But You may carry it Du, -f. And he argued from an Expret- 
ſion uſed in a Subſequent Act of Parliament made about three 
Years after this Act of 3 G. 1. namely 7 G. 1. c. 21. § 14. that 
the ſormer did not extend to ſuch Ships and Veſſels as did not 
want the Aſſiſtance of a Pilot. For, this latter Act, which 
refers to the former, and propoſes to remedy the Miſchiefs not 
ſufficiently prevented by it, allows of eighteen of theſe Trixity- 
Louſje Pilots being ordered to ply conſtantly at Sea, © to be ready 
* to conduct up the Thames and Medway Such Ships and Veſſels 
* as may have OCCASION for them: which plainly implies that 
there tnight be other Ships and Veſſels, which had 2% Occaſion 
tor them, and therefore were not obliged to employ them. 


3 But 
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* Mr. Juſtice But Tn Cour were ſo clearly of Opinion for Mr. 
Hes _—_ Serjeant Leigh, that they ſtopt him from replying ; as the Cafe 


ſictingthereas Was ſo very plain that it was unneceſſary for him to ſay any 


- One of the - 18 8 
Loge Con, thing more upon it: And they ordered 


miſſioners of 


the Great That the Pos TrA be delivered to the PLALIlNT ITE. 
Fe 5 


Bee the Conſtruction of this Statute diſcuſſed 
in the Caſe of Pierce v. Hopper, 1 Sit Jobr 
Strange, 249 to 261. | | 1 


Fairclaim on the Demiſe of James Empſon againft 
William Shackleton. 


4 | HIS was an Action in Ejectment for one undivided Moiety 

of Two Meſſuages, Two Cottages, T wo Barns, Two Stables, 
Two Orchards, Two Gardens, Twenty Acres of Land, Twenty 
Acres of Meadow, and Twenty Acres of Paſture:with the Ap- 


urtenances in Beckwith with Raſſet, and in the Pariſh of Pan- N 
nall in the County of Yor4; to which the Defendant pleaded the : 
general Iſſue ** not guilty” and Iſſue was thereupon joined. 4 


Tu Cauſe came on to be tried at the laſt Aſſizes held for the | 
County of York, before the Honourable Mr. Juſtice Gould; when i 
it appeared in Evidence, that Thomas Hammond, Miles Oddy, Roger þ 
Shackleton and Jane his Wife, and Patience Readſhaw, being 
ſeiſed in Fee of the Tenements herein after mentioned according 
to the Cuſtom of the Foreſt of Knareſbreugh in the ſaid County, 

(where Lands paſs by Surrender and Admittance) did on the firſt 
Day of Auguſt 1721, out of Court according to the Cuſtom of 
the ſaid Foreſt, ſurrender One Meſſuage with all Edifices and Ap- 
purtenances to the ſame belonging, And alſo Six Acres of Land, 
Meadow or Paſture, be the ſame more or leſs, with all the Appur- 
tenances to the ſame belonging, ſituate lying and being in Beckwith 
cum Raſſet within the Village of K://inghall, then in the Occupation 
of William Lawſon or his Aſſigns; As to one Moiety of the ſaid 
Premiſſes, To the Uſe and Behoof of the ſaid Jane Shackleton her 
Heirs and Aſſigns for ever, According to the Cuſtom of the 
Foreſt aforeſaid; And as to the Other Moiety of the ſaid Pre- 
miſſes, To the Uſe and Beheof of the ſaid Patience Readſharw, 
her Heirs and Afigns for ever, according to the Cuſtom of the 
ſaid Foreſt, | 
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Tur, at a Court held for the ſaid Foreſt of Knareſbrough on 
the 17th Day of Auguſt aforeſaid, the ſaid Jane Shackleton and 
Patience Readſhaw were reſpectively duly admitted Tenants upon 
the ſaid Surrender according to the Cuſtom of the ſaid Foreſt. 


Tnar, in the Month of July 1723, the ſaid Patience inter- 
married with Emanual Empſon; and on the 19th September fol- 
lowing, the ſaid Emanuel and Patience his Wife, ont of Court, 
according to the Cuſtom of the ſaid Foreſt, ſurrendered the ſaid 
undivided Moiety of the ſaid Tenements to which the ſaid 
Patience had been admitted as aforeſaid, (being the Premiſſes in 
Queſtion in this Cauſe,) To the Uſe and Behoof of the ſaid 
Emanuel Empſon and I atience, their Heirs and Aſſigns for ever; 
And that, at a Court held for the ſaid Foreſt on the 17th Day of 
Oclober in the Year 1723, the ſaid Emanual Empſen and Patience 


his Wife were duly admitted Tenants thereof according to the 
ſaid Surrender. 


That in the Year 1724, the ſaid Patience died without Iſſue, 
and the ſaid FEmunuel ſurvived her; And that on the 2oth Day of 
Zpril 1728, the faid Emanuel allo died without Iſſue. 


THraAT, at a Court held for the ſaid Foreſt on the 2gth May 
1728, Benjamin Emfpſon, Brother and Heir at Law to the ſaid 
Emanuel, was, according to the Cuſtom of the Foreſt, admitted 


Tenant to the ſaid Moiety of the ſaid Tencments; To hold to 


him his Heirs and Aſſigns for ever, according to the Cuſtom of 
the ſaid Foreſt, 


THAT, in Hilary Term following, the ſaid Perjamin Empſcn 
obtained Judgment in Ejectment by Default againſt the ſaid 
William Lawſon Tenant of the Premiſſes, in his Mlajeſty's Court 
of Common Pleas at Weſtminſter, for the ſaid Moiety; And that 
afterwards, on the 1oth Day of April 1529, the faid William 
Lawſon then Tenant cf the whole Premiſſes, by Writing under 
his Hand, acknowledged to have attorned Tenant to the ſaid 
Benjamin Empſcn tor the ſaid undivided Moicty of the ſaid Meſ- 
ſuage and Premiſſes, and in Purſuance therect, afterwards Once 
paid Rent tor the lame to the ſaid Benjamin Iumpſou. 


THAT the ſaid Benjamin Empſon died on the 5th Day of June 
17343 and, at a Court held for the ſaid Foreſt on the 24th Dayof 
Fuly following, Benjamin Empſcn,an Infant about Nine Yearsof Age, 
nis Nephew and Hcir at Law (by Ann Watſon his Mother, ) was ad- 


mitted Tenant to the {aid undivided Moiety of the ſaid Tenements; 
Vol. V. 5 To 
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To nAvE AND TO HOLD to the ſaid Benjamin the Nephew his 
Heirs and Aſſigns for ever, according to the Cuſtom of the 
ſaid Forelt. 


Tnar the laſt- mentioned Benjamin Empſon died on the gth 
Day of Auguſt 1754, leaving James the Leſſor of the Plaintiff 
his elde{t Son and Heir at Law, an Infant between ten and eleven 
Years of Age, and who afterwards at a Court held for the ſaid 
Foreſt, on the i5th Day of Oc7cber 1766, was admitted Tenant 
to the aforeſaid undivided Moiety; To have and to hold to 
him his Heirs and Aſſigns for ever, according to the Cuſtom of 
the ſaid Foreſt. 


Tn the abovenamed Jane Shackleton died in 1729, leaving 
the preſent Defendant then an Infant, her eldeſt Son and Heir 
at Law; who afterwards, at a Court held for the ſaid Foreſt vn 
the 13th Auguſt 1729, was by Roger Shuckieton his Father and 
Guardian admitted Jenant to her undivided Moicty of the ſaid 
Tenements; To no1.D the ſame to the ſaid Defendant his Heirs 
and Aſſigns for ever, according to the Cuſtom of the ſaid 
Forelt. 


TnarT the ſaid WÄilliam Lawſon, about TwrnTyY-<1x Years 
ago, propoſed to deliver up the Farm to his Son Chri/tcpler 
Lawſon if Mr. Shackleton would take him in Tenant ; which 
Shackleton agreed to do; And that thereupon he entered upon 
Poſſeſſion thereof, and has paid the R-nt to the Defendant Shackleton 
for the wHoLE Premiſles ever ſince. 


THAT at the Time Shackleton agreed to take him as Tenant in 
the Place of his Father, the ſaid Chri/lopher, by his Father's 
Order and on his Account, paid Rent to the ſaid Shackleton 
alone for the whole of the Premiſſes; and that no other Payment 
of Rent, except as aforeſaid, appeared on either Side. 


WHEREUPON a Verdict was given for the Plaintiff ſubject 
to the Opinion ct his Majeſly's Court of King's Bench upon this 
the following Queſtion 


« WHETHER the Plaintiff is barred from recovering, 
by the Statute of Limitations,” | 


Ja. WAITAcx for the Plaintiff : 
J. ASPINALL for the Defendant, 


Mr. 
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Mr. Walter argued for the Plaintiff; Mr. Jobn Lee, for the 
Defendant. 


Mr. Walker denied that James Empſin was barred by the Sta- 
tute of Limitations, He was never out of Poſſeſſion. The Sta- 
tute therefore never run upon him. Parceners, Joint-tenants, 


and Tenants in Common, have a joint Poſſeſſion, They have a joint 


Occupation and joint Management of the Hole: The Poſſeſſion 
of One is the Poſſeſſion of Both. Therefore, the Poſſeſſion of 
William Shackleton was the Poſſeſſion of James Empſin. And he 
was never actualiy ouſted. Perception of Profits does not amount 
to an Expulſion. One Tenant in Common may indeed difleize 
Another: But then it mult be done by a&ual Diſſci/hn, and not 
by bare Perception of Profits only. And the Statute of Limi- 
tations never runs againſt a Man, but where he is a&tua/ly oult- 
ed or diſſcized. For all which Doctrine, he cited Reading v. 
Royſton, in 2 Salk. 423. and in 2 Lord Raymond 829. and the 
Cale of Ford v. Lord Grey, y. © Mod. 44. and x1 Satt. 285, where 
the 1ſt Reſolution is expreis, “ that the PotJetiion of One Joint- 


« tenant is the Poſſeſſion of the Other, ſo far as to prevent the 
« Statute of Limitations.” 


Mr. LEE ſaid, There was a Difference between Jeint- 
tenants, and Tenants n Common, But if there were not, yet the 


Caſe of the Earl of Suf-x a Temfl: &c, in 1 Lord Raym. 310. 
is Contrary to the Caſe in 2 Ld, Raovmond. 829. For, Helt there 
ſays, (pa. 312.) that “as to the Poſſciion of One Tenant in 
„ Common being the Poſſeſſion of the Other, that does not 
« hold Place againſt the Statute of Limitations: And beſides 
that, if One of them only takes the Profits, it 7s an Orfting of 
the Other,” And he ſaid, that the Cale of Story v. Lord WWind- 
ſor and Others, 2 At, 632. was in Point, ſince the Statute 
of Queen Ann. The Court can not now attend to the old Ob- 
ſervation © that the Poſſeſſion of the One is the Poſſeſſion of 
« the Other.” The Vofleflion of One Tenant in Common is now 


as adverſe as the Poſſeſſion of any other Perſon. And it is a Bar 
after 20 Years, V. ante, 119. 


Mr. Walker was beginning to reply: But Lord VANSFIELD 
ſtopt him, as being unneceſlary. 1 8 


His Loxpe ui laid it down, that there muſt be an 3d. 
verſe Poſſeſſion, in order to enable the Statute of Limitations to 
run. There muit be a Dien; and a Diſſeiſin ſlrectiy proved. 
(And he referred to the Cale of Tyr, cx dimifſ. Athyns Eſq; 
v. Horde Eſq; and Others (V. ante 60.) and to PFermor's Cale.) 
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But here is no Diſſeiſin. The ſole Title of the Defendant is 
his Admittance, in 1729, to an undivided Moiety of the Premiſ- 


ſes. He is ſo far from a Diſſeiſor, that he allows the Title of 
the Other. 09198 


If there had been a Queſtion about Ouſter, it might have 
been a Fact to be left to a Jury. But I am clear, that the De- 
fendant never meant to diſſeiſe the Plaintiff, nor thought of it. 
The Tenant was never deſited to attorn for the Whole: He only 
attorned for an undivided Moiety, and once paid Rent for the 
ſame. And Shackleton once received Rent alone, for the Whole, 


without paying any of it over to the Other. But this is no aFual 
Ouſter. 


Mr. Juſtice WiLLts and Mr. Juſtice BL ACK STONE con- 


curred. (Mr. Juſtice ASTON was ablent, in Chancery.) Here 


is no adverſe Poſſeſſion ; no Keeping the Plintiff aut of Poſſeſſion. 
One Tenant in Common has received the Rent, and not account- 
ed for it to the Other. But here is no Expulſion, no Ouſter. 


Tur CouRT unanimouſly ordered 


That the Pos TEA be delivered to the PLainTiIrr. 


Roc, en the Demiſe cf Betty Bendale, againſt Sum- 
merſet, Mary Bendale Widow, and Mary Bendale the 


Younger. 


In Ejectment | | 

PON a Cale reſerved at the Aſſizes holden at New Sarum 

on 31ſt March 1770. The Short Subſtance of it was, 
That Benjamin Bendale, being poſſeſſed of a Term for gg Years 
if he or his Daughter Betty or 7h Bendale ſhould fo long live, 
deviſed the Premiſſes granted by ſuch Leaſe, as follows, v2. 
„ Item, I give to my Daughter Mary, after the Deceaſe of ny 
«© Daughter Betty, my Houle &c, during the Life of John Ben- 
© dale.” Betty was a Daughter by a former Wife: Mary, by the 
Defendant Mary Bendale, now his Widow. Summerſet was the 
Tenant. The Principal Queſtion was“ Whether Betty was intitled 
« to recover any and what Part of the Premiſſes, againſt the 
« Defendants or Either of them.“ 


Mr. Could, for the Plaintiff, argued that Ber/y was intitled to 
the I bele, for her Life, by Implication, 


Mr. 
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Mr. Aſpburſt, contra, argued, that no ſuch Intention of a 
Life-Eſtate could take place in a Chattel-Intereſt, And he cited 


Moore 635, Rayman v. Gold; and Cro. James 74, Horton v. 
Horton. 


* 8 5 
& i. * % my 5 ; * 


TWO Judges only were preſent, viz. Mr. Juſtice Villes, 
and Mr. Juſtice Blackflone. They Both held, that Betty took an 
Eſtate for Life, by Implication ; and that a flirong probable Implica- 
tion is ſufficient: It needs not to be a neceſſary Implication. Mr. 
Juſtice Willes ſpoke flightly of the Cate in More; and Mr. 
Juſtice Blackſtone, till more ſlightly, of the Caſe of Horton v. 
Horton in Cro. James: Which, he obſerved, was not determined, 
and was only upon a collateral Point. He added that in theſe 


Days, * a Term may be deviſed /or Life, by a Conſtruction of V. ante, 
the Intent of the Teſtator. pa. 217, 285. 


Ordered that the Poſtca be delivered to the Plaintiff. 


Denn, ON the Demiſe of William Creſwick, ver/us Monday 14 
Joſeph Hobſon and Seven Others. — 


JECTMENT for Meſſuages and Lands in Wagdffey or 
Wadſl:y Hoxley in the Pariſh of Ecclegſield in Yorkſhire, 


The Cauſe was tried at the laſt Aſſizes at Wincheſter, before 
Mr. Juſtice Gould. 


The Leſſor of the Plaintiff claimed as Grandſon and Heir 


Male of William Creſuuck, by Sarah his Wife, formerly Dear- 
nally. 


William Crefwick, his Grandfather, on 27th January 1730, by 
Deed of Feeffment, in Conſideration of his intended Marriage with 
Sarah Dearnally, and 150/. Marriage-Portion, conveyed the 
Fremiſſes to John Dearnally (Father of Sarab) and Thomas Creſ- 
wick, and the Survivor of them and his Heirs; Upon Troſt, 
as to Part, That they ſhould ſtand ſeiſed, from the Marriage, To 
the Uſe of the ſaid William Creſwick and Sarah, for their Lives 
and the Life of the Survivor, in Part of her Jointure and Dower; 
Remainder, to the Uſe of the Hz1rs of the ſaid William Creſ- 
„ wick on the Body of the ſaid Sarah lawfully begotten or to be 


e begotten ; The MALE to be preferred before the FEMALE, and 
rhe ELDER before the YOUNGER,” 


. H The 
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The Reſidue of the Premiſſes were limited to the ſame Uſes, 
except the Uſe to Sarah for Life. 


There was Iſſue of the Marriage, two Sons— 


iſt. William Creſwick, (the 2d. IJehn Creſivick; who died, 
Eldeſt;) who died in 1750, | | leaving Iſſue two Sons, 
leaving Iſſue | | viz. John Creſwick his Eldeſt, 

Mary; who died, leaving Ifſue who died without Iſſue, 


William Froggatt, One of the | | And PillramCreſwick his ſecond, 


Defendants. | [ the Leſſor of the Plaintiff. 


After a long Examination, the Identity of the Premiſſes was 
ſufficiently aſcertained. 


The Leſſor of the Plaintiff claimed as HER Marr, under 
this Settlement. 


O the Part of the Defendants, It was firſt inſiſted, either 
that old William, the Setter of the Eſtate, took a FRE-OIMPLE 
under the Remainder; and fo the Defendant William Freggatt 
was his Heir at Law, as being the Son and Heir of Mary, the 
only Iſſue of Milliam, the Eldeſt Son of the Marriage; Or, 
2dly. that He was intitled as Issuz IN Tait general, under 
the Settlement. 


But Mr. Juſtice GoVvLD thought, the Leſſor of the Plain- 
i was intitled, as Heir in TAI Marr, to the Lands indorſed 
on the Poſtea; (It being admitted © that he was barred as to the 
« Reft, by a Fine and Nonclaim.“) 


Verdict was found for the Plaintiff. 


Mr. Mansfield, on behalf of the Defendants, moved for a 


New. Trial. 


The Queſtion was Whether this Limitation was in Tail 
% Male; or Whether it was either a Limitation in Tail general, 
« or, elſe a vid Limitation, for its Uncertainty, fo that Mary, 
e the Daughter of the Eldeſt Son of old Milliam, might claim 
« as Heir at Law to Old IVilkam the Settler of the Eſtate.” 
In either of the two latter Caſes, the Claim of the Leſſor of the 
Plaintiff, as Heir in Tail Male, would be at an End. 5 


Mr. 
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Mr. Mansfie/d endeavoured to ſatisfy the Court, that there 
was Nothing to hinder the Deſcent to the Heir at Law, though 
claiming through a Female, The Limitation is to al! the Heirs 
of the Body Cc: And the Words © the Male to be preferred 
„ before the Female, and the Elder before the Younger,” were 
mere Words of Ferm, he ſaid, and operate Nething; and may 


be referred to the immediate Children of the Marriage, to ſhew 
how they ſhould take. But a 


Lord MANSFIELD anſwered him, that if the Words 
have any Meaning, they deſcribe an Eſtate in Ta!/ Male: And 


it is not to be ſuppoſed that they were inſerted without any Mean 


ing at all. 


The other three Judges, (Mr. Juſtice As rod, Mr. Juſtice 
WirIIxSs, and Mr. Juſtice BLAcxsToxe) concurring clearly 
with his Lordſhip, it became unneceflary to hear Mr. J/allace, 
who was ready to thew Cauſe, on behalf of the Leſſor of the 
Plaintiff, againſt Mr. Mansfield's Rule. | 


The whole Cour agreed with Mr. Juſtice Govrp, 
©« that it was an Lſtate in Tai! Male.” 


RuLEt DISCHARGED. 


Rice v. Shute, 


HIS was an Action brought agar? One Partner only, upon 
a Partnerſhip Account. 


At the Trial, (which was before Mr. Juſtice Bathurſt,) the 


Defendant gave Evidence that there was another Partner (nam- 


ed Cole) who was nd joined in the Action, as a Defendant; 


which he ought to have been, as the Plaintiff knew the Fact 
to be ſo. 


Whereupon, the Plaintiff was 75nſuzted. 


Mr. Serjeant Burland moved (upon the 5th of this inſtant 


May 1770,) on behalf of the Plaintiff, to ſet aſide this Nonſuit, 
and to have a New Trial, | 


It appeared upon the Judge's Report, That the Plaintiff could 
not but &now of the Partnerſhip : For that all the Letters ſhew- 
ed, and it was even ſtated upon the very Account itſelf, “ that 


Cale and Shute were Partners.” o that the Plaintiff was not 


I ſurpriaed 


—_ 
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ſurprixed by the Defendant's producing this Evidence of a Part- 


nerſhip: On the Contrary, he had brought his Action in this 
manner againſt the preſent Defendant alone, with a deliberate 
Deſign to take ſome Advantage of him. 


The Serjeant's Objection was, That this Matter could not 
be given in Evidence, but ought to have been pleaded in Abatement. 


Tur CourT gave him a Rule to ſhew why the Non- 
ſuit ſhould not be ſet aſide, and a New Trial had, 


Mr. Serjeant Davy now (on this 14th May) mewed Cauſe. 


He faid, it would be very miſchievous, if a Perſon having a 
Demand upon a Partnerſhip ſhould be left at Liberty to cull out 
One particular Partner, and bring an Action againſt him alone, 
leaving out the Reſt of the Partners. 


In the Caſe of Boſon v. Sandford, 2 Salk. 440. the Court held 
that All the Part-Owners of the Ship muſt be joined :” And 


they gave Judgment for the Defendant, b:cauſe All the Owners 


were not joined. 


This may undoubtedly be pleaded in Abatement : But it is not 
neceſſary that in ai Caſes whatſoever it myſt be pleaded in Abatement. 
In ſome Caſes, and under certain Circumſtances, and particularly 


where it is within the Plaintiff's own Knowledge *©* that there 


« are more Partners,” it may be given in Evidence, without plead- 
ing it in Abatement. | 


Here, the Plaintiff knew that Cole was Partner with the Defend- 
ant. He was not ſurprized by this Evidence: He acted with 
his Eyes open, and with a deliberate Deſign to take an unfair 
Advantage. 


If the Defendant had pleaded in Abatement, he muſt have 


ſhewn who his Partners were: And then the Plaintiff, ' being 
. thus informed who they were, muſt have brought a new Action 


againſt them all. But in the preſent Caſe, the Plaintiff already 
knew, of his own previous Knowledge, Who were the Partners:“ 


And therefore he was as much obliged to bring his Action origi- 


naliy againſt them All, as he would have been obliged to bring a 
New Action againſt them All, if he had come at that Knowledge 
only by the Defendant's Plea in Abatement. Aſſoon as he knows 
who the Partners are, he is obliged to bring his Action againſt 
them, All; however he may come at this Knowledge. He can 
not, after having obtained this Knowledge, ſelect One, and omit 

the 
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be Reſt. It's being pleadable in Abatement ſhews that he can't 
omit Any One, if in fact there are more than One. And if he does 
know it before he brings his Action, it is more expeditious and 
more reaſonable, that he ſhould join them All at firſt. 


And though it may have been heretofore holden “' that it 
could not be given in Evidence, Yet that was only an Opinion 
at Niſi prius: There never has been any ſuch Determination 
of this Court, or any where elſe in your Lordſhip's Time. And 
if it has been ever holden “ that it was (ſufficient to make the 
% Acting Partners Defendants, the Rule has been ſince eſta— 
bliſhed, ** that A muſt be joined, if known.“ 


He therefore prayed that the Nonſuit might be recorded. 


Serjeant Burland was proceeding to ſupport his Rule; But 
was ſtopped by Lord Mansfie/d, as not being neceſſaty. 


Lord MAxNnSFIELD— 

To be ſure, a Diſtinction is to be found in the Books, between 
Terts and Aſſump/its—< That in Torts, all the Treſpaſſers need 
not be made Parties: but in Actions upon Contra, Every 
Partner mult be made a Defendant.” Many Nonſuits, much 
Vexation, and great Hindrance to Juſtice, have been occaſioned 
by this Diſtinction. It muſt have been introduced Originall 
from the Semblance of Convenience that there might be One 
Jucgment againſt all who were liable to the Plaintiff's Demand. 
But Experience ſhews that Convenience, as well as Juſtice, lies 
the other way. All Contracts with Partners are joint and ſeveral: 
Every Partner is liable to pay the //bc/e. In what Proportion the 
others ſhould contribute, is a Matter merely among themſelves. 
A Creditor knows with whom he dealt : but he does not know 
the ſecret Partner. He may be nonſuited twenty Times before he 
learns them all; or driven to a Suit in Equity, for a Diſcover 


« Who they are. Ir is cruel, to turn a Creditor round, and 


make him pay the whole Coſts of a Nonſuit, in favour of a 
Defendant who is certainly liable to pay his whole Demand; and 
who is not injured by another Partner's not being made De- 
fendant; becauſe, what he 1ays, he muſt have Credit for, in his 
Account with the Partnerſhip. Upon this Point, I very early 
conſulted the three other Judges of this Court, Mr. Juſtice 
DExisox, Mr. Juſtice FosTeR, and Mr, Juſtice WILMor. 
They were All of Opinion, “ that the Defendant ought to plead it 
« in Abatement: He then muſt ſay, Ybo the Partners are.” 
If the Defendant does not take Advantage of it at the Beginning 
of the Suit, and plead it in Abatement, it is a Maver of the 


Objection. He ought not to be permitted to lie by, and 


Vor. V. the 


put 
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the Plaintiff to the Delay and Expence of a Trial, and then ſet 


up a Plea not founded in the Merits of the Cauſe, but on the 
Form of Proceeding. The Old Caſes make no Diſtinction between 
the Plaintiff's 4now:ng of a Partnerſhip, or not. Here, indeed, 
the Plaintiff knew of it: But the preſent Defendant was the 
Perſon with whom he tranſacted. He muſt be allowed this, 
in his Account with the other Partners. No Injuſtice is done to 
the Defendant, by allowing the Plaintiff to recover : but great 
Injuſtice is done to the Plaintiff, by allowing the Nonſuit to 
ſtand; And, what is till worſe, a Mode of Litigation allowed, 
which is highly inconvenient. 


Mr. Juſtice As ro concurred. 


He ſaid, that as his Lordſhip had gone through the Whole, 
he would not repeat what had been already mentioned: But 
he obſerved, that there was no Neceſſity for admitting it to be 


given in Evidence; nor any Inconvenience in pleading it in 


Abatement; And the not pleading it in Abatement ſeemed to 


be a Waver of the Objection. 


The Caſe in which Mr. Juſtice YATEs tried the Cauſe, was a 
Contract about Wood: But it was never decided here by the Court. 


He took Notice, that upon a Joint-Bond, the Action can't 


be brought againſt One of the*Obligors only. This was the 


Point of a Cale in M:chaelmas Term 1750, 24 G. 2. in this 
Court; which was argued by the now Lord Liford : The Name 
of it was Horner v. Mocr.“ [I have a Note of this Cafe. ** Nox 
« eſt factum was pleaded: And the Jury found it to be the 


Deed of Bets. Mr. Serjeant Heuitt moved in Arreſt of Judg- 


ment, upon the Face of the Declaration. He acknowledged, 
that it could not have been moved in Arreſt of Judgment, if it 
had not appeared upon the Face of the Declaration : But it there 


appeared, that Poth had ſealed the Obligation, and Both were 


living, He owned, that if it had not appeared upon the Face of the 
Declaration, it muſt have been averred. Mr. Ford, who was for 
the Plaintiff, gave it up; And the Judgment was arreſted.] 


Mr. Juſtice WiLLzs and Mr. Juſtice BLACKSTONE being 
Both of the tame Opinion, 


The Wnuorz CourT were unanimous, that the Nonſuit 
ought to be ſet aſide, and a New Trial had. 
RuLE made abſolute. 


[N. B. There was a Caſe ſolemnly argued and determined in the 
Conimon Pleas upon this Point, in Eaſter Term 1774, 14 G. 3. and 


they 


Was at 3 


ſur Conuzance de Droit come ceo, &c, unto the ſaid George Townſhend 
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they held, upon the Authority even of Caſes in the Vear-books, 
* that it ſhould be pleaded in Abatement.” The Name of it was 
Abbot v. Smith. After Argument, it ſtood for the Opinion of 
the Court: And LZ4. Ch. J. De Grey afterwards delivered their 
Opinion. He obſerved that this was not a Novel Doctrine or 
Invention. In Proof of which, he cited Jin. 9 E. 4. 24. 6. 
10 E. 4. 5. a. & poſt; 36 H. 6. 38; and Brock, Brief 37. And 
he took Notice, that this Caſe juſt now reported (G Rice v. 


Shute) went on the general Principle that the Court then went 
upon in the Caſe of Abbot v. Smith. 


I was favoured with an Account of this Caſe of Abbot v. Smith, 
by a very learned judge of the Court in which it was determined.] 


Thomas Wills and Ann his Wife, and Others, Plaintiffs: Thurfday 17 


Henry Palmer Eſq; and Others, Defendants. 


A Caſe ditected to be made, by Order on the Hearing of this 
Cauſe on the 14th Day of March 1769, before the then Lord 


Chancellor (Lord Camden,) for the Opinion of the Judges of 
the Court of K:ng's Bench. 


Y InDENTURE gquadripartite, made between Archdale Palmer 15 May 1723+ 


Eſq. and Ann his Wife, and bn Palmer Gent' Son and Heir 
Apparent of the ſaid Arcbdale Palmer, of the firſt Part; Foſeph 
Danvers Eſq. Jobn Danvers Gent', and Ann Danvers One of the 
Siſters of the ſaid Jo/eph Danvers and Jobn Danvers, of the 2d 
Part; Henry Palmer Merchant, and Henry Palmer Son of the ſaid 
Archaale Palmer, of the 3d Part; and George Townſhend the Youn- 
ger Eſq. and Charles Townſhend Gent', of the 4th Part; The ſaid 
Archdaie Palmer AN D John Palmer, in conſideration of a Mar- 
riage intended between the ſaid N Palmer and Ann Danvers, 
and of 3000 J. the Fortune of the ſaid Ann Danvers, and for 
ſettling and aſſuring the Manors, Meſſuages, Lands, Tenements, 
and Hereditaments therein after mentioned unto ſuch Uſes and 
upon ſuch Truſts as are therein after mentioned, The ſaid Archdale 
Palmer Ann his Wife and John Palmer covenanted to levy a Fine 


and Charles Townſhend or the Survivor of them and the Heirs of One 


them, Of a Capital Meſſuage in Thurcafton in the County of 
Leiceſter, and of two other Meſſuages, One Cottage, and Ten 
Yard-lands in Thurcafton aforeſaid; and of the Manor of Wanlip 
in the ſaid County of Lezceſter, and of the Advowſon of Wanlip 
aforeſaid, and of a Capital Meſſuage, Sc &c &c, and of all 
other the Manors, Meſſuages, Lands, and Hereditaments of 


the 


May 1770. 
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the ſaid Archdale Palmer and John Palmer or Either of them in 
Wanlip Loughborough and Birſlall or any of them: The Uſes 
of which Fine are thereby declared to be to the ſaid George 
Townſhend and Charles Townſhend and their Heirs and Aſſigns, to 
the Intent that they ſhould be Tenants of the Freehold of the 
Premiſſes, in order to the ſuffering One or more Common Re- 
covery or Recoveries thereof, wherein the ſaid Jeſeph Danvers 
and John Danvers ſhould be Demandants and the ſaid George 
Townſhend Tenant, and the ſaid 7obn Palmer Vouchee ; Which 
ſaid Fine and Recovery ſhould enure to the ſeveral Utes, upon the 


Truſts, and ſubject to the Proviſoes and Agreements therein after 


declared, to wit, | 


To the Uſe of the ſaid Arctdale Palmer his Heirs and Aſſigns, 


until the intended Marriage ſhould be folemnized ; And after 
the Solemnization thereof, Then 


As to all the Premiſſes in Thurca/lon, Six Meſſuages Se in 
Manlip, and One Yard-land in Lovghborough, and the ſaid Meſ- 
ſuage &c in E:rftall, 


To the Uſe of the ſaid Jh Palmer for Life, without Im- 
peachment of Watte ; 


Then to the Ute of the ſaid Jeph Danvers and Fohn Danvers 
and their Heirs, In Truſt to tupport contingent Ules; 


And after the Deceaſe of the faid % Palmer, To the Uſe of 


the ſaid Ann bis intended Wife, for her Life, without Impeach- 


ment of Waſte except voluntary Waſte, for her Jointure and in 
Bar of Dower; 


And after the Deccaſes of the ſaid /n Palmer and Ann his 


intended Wife, Then to the Uſe of the firſt Son of the Body of 


the ſaid John Palmer by his ſaid intended Wife, and the Heirs 
Male of the Body of ſuch Son; | 


And in Default thereof, To the Uſe of the 2d. zd. 4th. 5th. 
and all and every other the Son and Sons of the Body of the ſaid 
Jobn Palmer by his ſaid intended Wife ſuccetſively, and to the 


{cveral and reſpective Heirs Male of the reſpective Body and 
Bodies of ſuch Sons; 


And in Default thereof, To the Uſe of the ſaid Joſeph Danvers 
and Join Danvers their Exccutors Adminiſtrators and Aſſigns, 
for the Term of 500 Years from thence next enſuing, upon the 


T ruſts and fer the Purpoſes and ſubject to the Agreements therein 


after expreſſed; | I. 


Ap d 
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And after the End or other Determination of the ſaid Term, 
To the Uſe of the firit Son of the Body of the ſaid John Palmer 


by any ether Woman he ſhould marry, and the Heirs Male of 


the Body of ſuch firſt Son; 


Remainder to the Uſe of the Second and all other the Son 
and Sons of the taid John Palmer by any other Woman he ſhould 
marry, and their Heirs Male ſucceſſively; 


Remainder to the Uſe of the Heixs Mare H the Bop v ＋ 
the ſaid ARCUDALE PALMER; 


Remainder to the Uſe of the Heirs of the Body cf Jahn 
Palmer; 


Remainder to the Uſe of John Palmer, his Heirs and Yn 


for ever. 


And as for and concerning the ſaid Manor of Vanlip with the 
Royalties and Appurtenances, and the Advowſon &c of Vunlip, 
the Capital Mefſſuage in Wanirp in the Occupation of Arcbdaie 
Palmer, and all &c thereto belonging or therewith Uled; from 
and after the Solemnization of the ſaid Marriage, 


To the Uſe of Archdale Palmer for Life, without Impeachment 
of Walte except voluntary Waſte; 


Remainder to the Uſe of ohn Palmer for Life, without Im 


peachment ot Walte, except as before; 


Remainder to the Uſe of Jeſepb Danvers and John Danvers 
their Heirs and Aſſigns, during the Life of the ſaid John Palmer, 


to tupport the contingent Eſtates after limited ; 


Remainder, after the Deceaſe of Arebdale and Fan Palmer and 
the Survivor of them, To the Uſe of the ſaid Ann the intended 


Wife of the ſaid John Palmer, for Life, in Augmentation of her 


Jointure. 


And as for the Reſidue of the Premiſſes, whereof no Uſe was 
therein before limited — 


From and after the Solemnization of the faid intended Mar- 
riage, To the Ule of the ſaid Archdale Palmer for Life, without 


Impeachment of Watte ; | 
Vor. V. R Remainder 
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Remainder to the ſaid Henry Palmer and Henry Palmer their 
Exccutors Adminiſtrators and Afigns, tor the 'Term of 300 Years, 
without Impeachment of Waſte, Upon the Truſts and for the 
Purpoles attermentioned; 


And after the End or other Determination of the ſaid 300 
Years Term, Jo the Uſe of Tchr Palmer for Life, without Im- 
peachment of Waſte; 


Remainder, to the Uſe of Feßb Danny; and FJoln Danvers, 
upon Truſt to tupport contingent Remainders; 


Remainder, to the Uſe of 7o/cph Daivers and Jol Danvers 
their Executors Adminiſtrators and Afſigns for 400 Years, 
Subject to the Proviſoes and Agreements aftermentioned; 


And as for the Premiſſes contained in the ſaid Term — 


From and after the End or ſooner Determination of the ſaid 
Term of 400 Years, 


And as for the ſaid Manor of Vaulip with the Rights and Ap- 
purtenants, and the Advowſon of the ſaid Church of Harp, 
and the Capital Meſſuages in Vanlip with the Appurtenances 
before limited to the ſaid Archdale !!almer Jobn Pa ner and Ann 
his intended Wife, in Remainder one after another for their re- 
ſpective Lives 


From and after their ſeveral Deceaſes, To the Uſe of the firſt 
Son of the ſaid 7 Palmer by the ſaid Arn his intended Wife, 
and the Heirs Male of the Body of ſuch firſt Son; 


Remainder, to the Uſe of the ſecond Son, and all and every 
other the Son and Sons of the ſaid / Palmer by the ſaid Ann 
his intended Wife ſucceſſively, and the reſpective Heirs Male of 
the reſpective Body and Bodies of all and every ſuch Son and Sons; 


Remainder, to the Uſe of the faid Jobn Palmer and the Heirs 
Male of his Body ; | 


Remainder, to the Uſe of the ſaid Archdale Palmer his Heirs 
and Aſſigns for ever. | 


The Term of Five Hundred Years was declared to be limit- 
ed to the ſaid Truſtees, Upon Truſt that in Caſe at the Time 


of 
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of Failure of Iſſue Male of the Body of the ſaid Ann to be be- 
gotten, or at any Time after, there ſhould be One or more 
Daughters, the Truttees, by Sale or Mortgage of the ſaid 
Term and by the Rents and Profits in the mean Time, ſhould 
raiſe, if One Daughter, zooo/ to be paid Her at the Age 
of 21 or Marriage (which ſhould firſt happen,) and alſo the 
yearly Sum of 10c/. for her Maintenance and Education in 
the mean Time and till her Portion ſhould become payable as 
aforeſaid ; And it, two or more Daughters, Then 3000 . to be 
equally divided at 21 or Marriage, and ſuch yearly Sum for 
their Maintenance and Education as to the Truſtees ſhould 
ſeem meet, not exceeding the Jntereſt of their reſpective Por- 
tions at five per Cent. 


The Term of 300 Years was declared to be limited to the 
two Henry Palmers their Executors &c, Upon Truſt, that after 
Archaale Paimer's Deceaſe, the ſaid Truſtees ſhould raiſe cool. and 
pay the ſame to ſuch Perſons as the ſaid Archdale Palmer ſhould 
by Deed or Will appoint. 


The Term of 400 Years was declared to be limited to 
the Truſtees, for raiſing 1500/7. for the Portion of Younger 


Children (of which there were None,) payable as there is men- 
tioned. 


The Fine and Recovery were accordingly ſuffered. 


The ſaid Marriage took Effect: and about 24th Augu/t 1726, 
the ſaid John Palmer ated, in the Life-time of his Father Archadale 
Palmer; leaving the ſaid Ann his Widow, and only One Child 
by Her, viz. Ann, (now the Plaintiff ,7nn Milies) his Heir 
at Law, and no other lilue. | 


On the Death of John Palmer, his Widow Ann, under the 


Settlement, took Poſſeſſion of that Part of the Eſtate which was 


limited to Her in Jointure; and continued in Poſſeſſion thereof 


till her Death, which happened on the 27th of December 1764. 


ARCHDALE PALMER, the Grantor, had married #wo W/rves; 


and by the „i, had Iſſue the ſaid Jobn, who died in his Life- 
time; Wiliam, who ſurvived Him and was living at bis Death ; 
and ſeveral other Children, who died Infants, or without Iſſue: 
And by his ſecond Wife, H- had Hen y. the preſent Claimant, 
and ſeveral other Children, who are living. 

2 


ARCHDALE 


— 


a 
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ARCHDALT PALMER, by his Will dated the roth of De- 
cember 1729, duly executed and atteſted ſo as to paſs Freehold 
Eſtates, After mentioning in the Beginning of his Will, “that 
as for ſuch Worldly Eſtate which God hath been pleaſed to 
* beſtow upon Him, He did thereby diſpoſe of as follows;“ 
and after reciting, that by a certain Settlement of Lands in 
Wanlip and elſewhere, upon the Marriage of his Eldeſt Son Jahn 
Palmer deceaſed, certain Lands in Wont were conveyed to his 
Brother Henry Palmer and his (the Teſtator's) Son Henry Pa!- 
mer their Executors Adminiſtrators and Aſſigns, for zoo Years, 
to commence immediately upon his (the Teſtator's) Death, 
In Truſt, “ by Sale or Mortgage of the ſaid Term or other- 
c wiſe, to raiſe 500 J. and pay the ſame to ſuch Perſon cr 
«« Perſons as he (the Teſtator) by any Writing in his Life-time, 
« or by his laſt Will, ſhould appoint;” He did direct and ap- 
point, that the ſaid Henry Palmer and Hery Paimer their Execu- 
tors Adminiſtrators and Aſſigns ſhould raiſe the Sum of 500. 
by Sale or Mortgage of the taid Term, or by any other Ways and 
Means as to them ſhould ſeem meet; and pay the fame, when 
raiſed, to his Executrix her Executors Adminiſtrators and Aſſigus, 
as Part of his Perſonal Ettate therein after to Her given: 


And then the Teſtator deviſed in theſe Words following— 


AND WHEREAS by the Deceaſe of my Fldeſt Son John Palmer, 
without leaving any Iſſue Male, hat Part of my Eſtate at Maulip 
which is now in my own Poſſeſſion, is by the ſaid Marriage- 
Settlement <//fed in Me and my Heirs in Fee Simple, ſubject to 
the ſaid Term of 300 Years;:I do hereby give and deviſe the 
ſaid Eſtate, with all and Gingular the Appurtenances thereto 
belonging, to my Son William Palmer, for and during the | erm 


of his Natural Lite; and, after his Deceaſe, to his 1ſt and 2d, and 


all and every other Son and Sons by him lawfully begotten or to be 
begotten, ſucceſſively, as they ſhall be in Seniority of Age and 


Priority of Birth, and the Heirs Male of the Body and Bodies of 


ſuch Son and Sons reſpectively iſſuing ; and for want of ſuch Iſſue, 
to the Hrixs Mars or My Bogy begotten; And for want of 
ſuch Iſſue, to my own Right Heirs for ever; Subject, neverthe- 
leſs, to the Payment of the ſaid Sum of 500/7. and of ſuch other 
Sums of Money as I ſhall hereafter charge upon the ſaid Eſtate. 


And the Tettator then gives an Annuiy of 50/. to Elizabeth, 
Wife of his Son Hilliam, for Life, to be iſſuing and payable (as 
He expteſſes it) out of the ſaid Eſtate at Vanlip then in his own 
Poſſeſſion, to be paid half yearly, at Laiyday and Michaeimas ; 

the 
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the firſt Payment to be made on ſuch of the ſaid Feat-Days as 


ſhould happen next after his Death ; with Powers of Entry and 
Diſtreſs, for recovering the ſame, 


Anp the Teſtator thereby deviſed his ſaid Eſtate at Weanlip 


then in his own Poſſeſſion, from and after the Expiration of the 


ſaid Term of zoo Years, and the Raiſing the ſaid goo/. to his 
Son Thomas Palmer (a Son by his the Teſtator's ſecond Wife,) 
his Executors Adminiſtrators and Aſſigus, for a Term of 309 
Years; In Truſt to raiſe and pay 1000/7. to hi: two Grandfons, 
Chariton Palmer and Henry Paimer the two Sons of his (the Tel- 
tator's) Son //Ulam, for their Advancement in the World. 


But if it ſhould happen that his (the Teſtator's) Son W/liam 
Palmer (ould die before Him the Teitator, whereby the Eſtate 
would come to his (the Teſtator's) Grandſon Canton; Then 


only the Sum of oo. was to be raiſed and paid to the ſaid Tet- 
tator's Grandlon Henry. 


And he bequeathed all the Refidue of his Goods and Chattels, 
Bonds and other Securities for Money and Perional Eſtate what- 
ſoever, unto his ſaid Wife Ann Palmer, to be diſpoſed of by her 
amongſt her Children; and appointed Her Executrix. 


Arcupalt PALMER died on 4th September 1732, Leaving 
Ann his Widow and Executrix, and the ſaid Ann the Widow of 
his ſaid Son 7h Palmer, and the Plaintiff: An Wil; his Grand- 


daughter and Heir at Law; and allo leaving his Son WWiilian 
Palmer ſurviving Him. 


At the Death of Archdalr, the ſaid Milian Palner, his ſecond 


Son by his ſaid firſt Wife, was Heir Mail of his e and next 
Brother, of the whole Blood, to n Paimer, 


William Palmer died in 1738, a/t'r the Death of Archaa, 
and without having ſuffered any Recovery; having had two Sons 


Charlton, who died in 1736, before Him, without Iſſue; and 
Henry, who died after Him, in July 1743, without having 
ſuffered any Recovery, and left a Sen, Fenry- fon Palmer, who 
died an Infant, without Iſſue, in December 1962. 


Uros the Death of Heury- ibn, the Defendant Henry Palmen, 
the Eldeſt Son and Hir Male of Archdale Palmer, by Aur 
Chariton his ſecond \ ite, entered upon hat Part of the Eſtate 


in his Will mentioned to have yeſted in Him on the Death of 
Vor. V. I. 


his 
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| his Son Jen without Iſſue Mail, and which was by Archgale 9 
| Palmer's Will deviled to the Heirs Mail of his Body. "S 
| In December 1764, Ann Palmer, the Widow of John, died. b; 
and upon her Death, HENRY PALMER, os Heir Male of the ; 5 

Boy of Archdale, took Poſſetiion of the Manor Fiſhery and 8 

Lanes which the ſaid Ann held by way of Jointure for her Life. N 

The ſaid Aun Palmer the Wi dow of Jul Valner dicd, leavi ng F 

the Plaintiff Ann 1/15 (then Ann Norwood) her only Daughter; "© 

and who is Heir of the Fody of 7-in ur, and Heir at Law 2 

of Jan Palmer her Father, of Aeldul her Grandfather, and 7 

of Henry Joln Palmer her Couſin German; and who has Iſſue 

three Daughters by Mr. William Nur ac her ſecond Huſband, N 

to wit, Aun the Wife of Thomas Fine, En the Wife of Tho- : 

mas F.merton Weſicombe Hmerton, and Sujaunub-Elzab th N.rwood | 

Spinſter, an Infant. F 


In Hilary Term 1767, a Bill was brought by FJ , Wis 


and Vn and the other Plaintiffs, againtt the ſaid „ehr Palmer 


| and the other Defendants: And by ſuch Bill, the laintiffs Tho- 4 
| nas ili and Ann his Wife, in her Kight, as She is Heir at 2 
| Law and Her of the Body of John Palmer, and Heir General ef the 5 
| Family, claimed, aßen Failure of Iſue Male of the whole ''lord, : 
| to be intitled, by virtue of the Settlement, to the Reeve, :n 1 
| Free of that Fart of the ſettled Eſtate of which the Reverſio in ph 
| | Fee was limited by the Settlement to 7cbn Palmer; and He- * 
wiſe claimed as Heir at Law , Archuale, the Manor Advowion : 
li and Capital Meſſuage of Maulip, and all the Eſtate of which tte E 
ll | Reverſion in Fee was limited to π e, as NOT DEVISED by 6 
his Mill; and therefore prayed Iflues at Law for Trying ſuch 7 
1 Title; and to have Poſleſſion, and an Account of the Rents 1 
if and Profits of the Eſtates. 4 
4 The ſaid Defendant HHN RV PALMER by his Anſwer claimed ; j 
the Eſtates jr/? eẽĩaued in the Settlement and compriſed in the I 
500 Years Term, as HIN MALE oF TRE Loy of ARCH=- 2 

7 DALY, under the Limitations in the Set /ement ; and the R-/t of — 
| the Iſtates, as Het MALER of THE BODY of ARCUDAL E, | 
q by virtue of the Devile in his #71. | 4 
On the 14th d.y cf Merch 176g, on the Hearing of the ( ſe 1 

before the then Lord Chancellor, His Lordſhip Orderea { t nt 

a Caſe flivu!i be made for the Opinion of the Judges s 6 
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Majeſty's Court of King's Bench; and that the QuesTionN 
ſhould be, 


« WHETHER any and what Eſtate paſſed by the ſaid 
« INDENTURE Gated the 15th day of May 1 23, to the 
% Defendant HENRY PALMER, as HuiR MALE of 
&© Thr. BODY of ARCHDALE PA MFR, the Grontor :” 
And Whether any and what Eſtate paſſed to the 
“ ſaid Defendant HenRyYPALMER, as H IR MALE 
© of THE 450DY of the ſaid ARCHDALE PALMER, 
«« by his WILL dated the 1oth day of December 


* 1729.“ | 


Sedigree 


Pedigree. 


Archdale Palmer 
died September, 1732. 
Mary Dawſon 1ft Wife : 


died 15th June, 1695. | 
| 5 


2d Wife Ann Charlton married 
19th December 1698, died 1764 


[John married Ann Danvers, |William married Elizabeth Bucknall,| Eliz. died ſ Several other children ; who I 


died 24th Aug. died 27th Sep. died (after Archda'c) in 1738. ſans died in Archdale's life-time, 
1726 | 1764 5s " Ive male infants and without iſſue 
Henry the defendant 


who is in poſſeſſion, 
and claims the e 


Hargrave Adams it Hutband Ann Will Charlton Ob. S. C. | 
no liſue by him "a g an Infant Henry died in the Eati , (tate, was born on 
William Norwood 2d ditto to Ditto 1730 | 2 in july 1743 3 n 14th Nov. 793 | 


no iſſue by him 


Henry John O. 8. P. Satah died an 
an Infant in Decem-| {Infant unmar- 
ber 1732 ried 


Thomas Hinde. 


Ann married 


Ellen married Suſannah Elizabeth 
an Infant 


Thomas Emerton "4 


* 


Weſtcombe Emerton 


N : 
Thomas, Archdale, Charlton, 
land ſeveral daughters, living. 


E 
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This Caſe was argued on Friday 11th May 1570, 
by Mr. Serjeant G/y-n for the Plaintiffs and Mr. 
Sorjeant Leigh for the Defendants. 


Serjeant Glynn argued that Henry Palmer could not take as 4 
PURCHASER. The firſt Taker, by Purchale, mult be a general 
Heir, the Complete Heir ; not a ſpecial Heir, 


The firſt Part of this Caſe turns upon a Limitation under a 
Deed : The latter, upon a Limitation under a WIIl. 


Ile owned, that in Caſes upon Vis, the Rule had been broken 
in upon; and a Deſeriptia Perſonæ has been holden to be within 
the I:tent of the Teſtator, and therefore allowed to be ſufficient : 
But on a Deed, the Rule has never been departed from, or ſhaken ; 
The Conſtruction mult be ſtrict. And even upon Wills, it is only 
a cl-ar Intention, that can prevail: Whereas, in the preſent, Caſe 
there is % ſuch clear Intention. 


The Caſe of Prowne v. Barkham * is diſtinguiſhable, he ſaid, = Precedents 
from the preſent Caſe, That was a Caſe of a Tru/t; and was in Chancery, 
ſo conſidered by Zd. Ciwper : But in Caſe of a legal Eſtate, the 3 
Rule of Law that has ſo long prevailed and been taken for granted, and 2 Vernon 
muſt be obſerved; dig. * that he who claims as Heir Male by 729. 

« Purchaſe, muſt be Heir as well as Heir Male.” This was 

exprefily laid down by 1d. Macclesfirld, in the Caſe of Dawes v. 
Ferrers, in Eaſter Term 1722. So that Both of them made a + 2 Peere 
Diſtinction between a legal Eſtate and a Truſt Eſtate. And in Williams. t. 
that Caſe of Brown v. Barkhan, it was not meant that the Heir oe, 25 
General ſhould take: She had a Sum of Money given to Her by 589. 

the Will, as an Equivalent, It was a Special Caſe; in which, 

the Intent of the Teſtator was to take Effect. That Caſe can 

not be reconciled to former Principles: And it hes been ſince 


contradicted, 


[It would be too tedious, to enter into the Particulars of 
theſe Caſes, in this Place. Therefore I will refer the 
Reader to the Cale of Brown v. Barębam, as reported by 
Sir Jobn Strange and in the Precedents in Chancery; and 
to the Caſe of Dawes v. Ferrers, as reported by Mr. Peere 
Williams, Vol. 2. pa. 1. and likewiſe in Precedents in 
Chancery, 589. He may alſo ſee all the Cafes on this 

VoL. V. M Subject 


— 
———_ — 


2626 Eaſter Term 10 Geo. 3. B. R. 


* 


Subject, collected together by Mr. Viner, in his 14th 
Vol. Title © Heir,” Letter G. 3. Page 254 to 257; and 
in his 8th Vol. 317, 318. Title © Devile,” an Account 
of the Bill of Review of the Caſe of Brown v. Barkbam ; 
with the State and Certificate of the Caſe of Gwyn v. 
Heco, in 1743: Which laſt Caſe was argued (as I find 
by my own Notes) firſt, in Eaſſer Term 1743, and a 
ſecond Time, in the Michae/mas Term following. I have 


the State of it, at full Length: But it is too long to 


inſert here.] 


The Serjeant concluded with denying that Henry Palmer, the 
Defendant, could take by Deſcent. | 


Mr. Serjeant Leigh, contra, for the Defendants, made two 
Queſtions: One was © Whether this Limitation is good in a 
«© Deed;” The Other, “ Whether it be good in a Will.“ 


1K, This was an Eſtate Tail executed in Archdale Palmer. 


In Pibus v. Mitfcrd (1 Ventr. 377. 378.) Ld. Ch. J. Hale 
held it to be an Eſtate Tail executed in Micbacl; becauſe a Li- 


mitation “ to the Heirs Male of his Body” is, in Conſtruction 
of Law, a Limitation “to Himſeſf and the Heirs Male of his 
Body.” There is a great Difference, he ſaid, when he who has 
the Uſe, limits it to A. for Life, the Remainder to the Fleirs 
of the Body of B. Here, no Eſtate can riſe to B; becauſe No- 
thing moved from him, But where he who has the Eſtate, 


limits it to the Heirs Male of his own Body; ut res valeat, 
he ſhall have it fer bis Lie. 


Therefore it is not neceſſary that Henry Palmer, the Defend- 
ant, ſhould take by Purchaſe, under this Deed. 


Eldeſt fon ſhould take, whilſt any Male Heirs remained. 


He diſputed. the Rule of Law or Vaxim laid down and in- 
ſifted upon by Mr. Serjeant Glynn ; and relied upon the Caſe of 
Bran v. Barkbam, in which Ld. Cowper had examined every 
Caſe upon this Head. This pretended Maxim “ that No One 
** can take by Purchaſe, as Heir Male, unleſs he be the general 
„Heir of the Family, as well as Heir Male,” is neither agree- 
able to Coinmon Senſe, nor ſupportable by Argument. Tis true, 


that 
I 


Then under the i, there can be no Doubt upon the Intent 
of the Teſtator: He never intended that the Daughter of his 
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ſufficient : but the Words Heirs Male f ele Body” are tech- 


nical and complete. Where the Special Heir is properly and ſuf— 
ficiently deſcribed, he ſhall take. 


And there is no Diſtinction between the Caſe of a Deed, and 
that of a Will. A Man can't create an Eſtate by Will, which 
could not be created by Deed. And Lord Cœuper's Argument 


applies as much to a Deed, as to a Will. 


He therefore concluded, that Henry Palmer, the Defendant, 
took both under the Deed and under the Will. 


Mr. Serjeant GLYNN agreed to a reſulting Uſe in a Grantor ; 
ſo that a Grantor would have an Eſtate for Lite, which would 
unite within his Eſtate Tail, But that Principle of Law does 
not apply, he ſaid, to the Caſe now before the Court; Becauſe, 
in the preſent Caſe there are 7wo Grantors. Archdale Palmer was 
not the only Grantur : And therefore the Uſe could not reſult to 
Him ALONE. | 


He then defended his Maxim; urged its having been eſtabliſh- 
ed by long Time and Ulage; and ſaid, it had never been de- 
nied; thoſe Caſes which were holden not to be within it, hay- 
ing gone upon particular Circumſtances and Exceptions. 


And he inſiſted that the Conſtruction upon Deeds ought to 


be quite rid; though a greater Latitude had been allowed 


upon Wills, and that a clear Intention, if it appeared, might 
prevail, upon a Will: Which clear Intention he denied to be 
apparent in the preſent Caſe, 


About a Week after this Argument, The Judges gave 
their Certificate in the Words following 


Having heard Counſel on both Sides, and conſidered this Caſe, 
we are of Opinion, that the Defendant Henry Palmer, by the In- 
dinture dated 15th May 1723, took by DzscexT, as Heir Male 
of the Body of Archdale Palmer, the Grantor, 


in caſe a third Perſon had been the Grantor, We ſhould have 
thought that Henry Palmer would have taken an Eſtate in Tail 
Viale by PuRCHasE, under the Deſcription of Heir Male 


ol the Body of Archdale Palmer,” 


And 


that the Words © Heirs Male,“ alone, 9 25 not have been 
0 
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And we are of Opinion, that an Eſtate in Tail Male paſſed to 
the Defendant Henry Palmer, as Heir Male of the Body of the 
faid Archdale Palmer, by bis Will dated the 1oth Day of December 
1729. ; g 

7 MANSFIELD. 
E. W1LLES. 


| W. BLAcksTone. 
17th May 1770. 


V. poſt. Goodtitli, ex dimiſſ' Won, 
v. Burtonſhaw and Wood. 1772. 12 G. 3. B. R. 


Quantock and Others, Aſſignees of George England, 
a Bankrupt, againſt Robert England. 


HIS was a Special Caſe reſerved at the laſt Lent-Aſſizes 


for the County of Somerſet, holden before Mr. Juſtice 
Bathurſt and Mr. Juſtice Milles. 


A Verdict was found for the Plaintiffs; Damages, go J. Coſts 
405. Subject to the Opinion of this Court, on a Caſe very par- 
ticularly ſtated, but not neceſſary to be here ſpecified ; becauſe 
the Queſtion lay within a very narrow Compaſs. For, the Mo- 
ney recovered was clearly due from the Defendant to the Bank- 
rupt. The ont; Objection was to the Validity of the Commuſſion ; 
becauſe the Debts of the petitioning Creditors were of above fix 
Years Standing, before the Suing out of the Commiſſion ; and 
there was no Evidence of any Acknowledgement or New Pro- 
miſe ii the ſix Years, It was ſtated, ** that the Bankrupt 
appeared, and was exammed by the Commithoners under the 
„ Commiſſion ; And was by them declared a Bankrupt.” 


This Caſe was argued by Mr. Mansfield, for the Plaintiffs 
and Mr. Impey (now Sir Eijab Impey,) for the Defendants : And 
the only Queſtion was “ Whether the petitioning Creditors 
«« were not precluded from applying for the Commiſſion of 
* Bankruptcy, by reaſon of the fix Var which had incurred 
between the Original Cauſe of their Debt, and the Time of 
„their applying for the Commiſſion.“ 


Mr. Mangel argued, That theſe fix Years being elapſed was 
no Cbjection againſt the Application ſor a Commiſſion of 


Bankruptcy 
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Bankruptcy by the petitioning Creditors. The Statute relat- 
ing to Bankrupts, 5 G. 2. c. 30. § 23. does not meddle with 
the Recency of the petitioning Creditor's Debt: It only requires 
the Truth of it, “that it be really due.” And the Statute of Li- 
mitations (21 Jac. 1. c. 16. § 3.) relates only to the Time of 
bringing Actions: It does not limit the Time of applying for a 
Commiſſion of Bankruptcy. The Debt remains a ſubjiting Debt: 
It is not extinguiſhed. The Statute of Limitations only affects 
the Remedy : It only limits the Time of bringing the Action. 
If the Debtor does not inſiſt upon the Statute of Limitations, 
he will be obliged to pay it. And here, the Bankrupt himſelf 
makes no Objection to it: He has fabmitted to the Commiſſion, 
and acquteſced under it. After which, it does not lie in the 
Mouth of a third Ferſon, to make this Objection. However, there 
is % Time limited for taking out a Commiſſion of Bankruptcy : 
And when a Commiſſion has iſſued, Such old Debts may be 
proved under it. There was a Caſe before Ld. Ch. Juſtice Eyre, 
at Guildhall, in Hilary Term 13 G. 1. Swayne et a v. Wallinger, 
reported in 2 S/. 746. where a Commithon of Bankruptcy iſ- 
ſucd in 1726; And the Debt of the petitioning Creditor appeared 
to be a promiſſory Note in 1714: The Chief Juſtice allowed 


«it to be god; ſaying, that “ though fix Years were paſt, he 
% could nat preſume it to be barred.” 


Mr. Impry, contra, for the Defendants, argued That by the 
Conftrutticn of the Statute of Limitations and of the Bankrupt 
Acts, a Creditor who had ſuffered fix Years®to elapſe, was pre- 
cluded from applying for a Commiſſion. He did not aſ- 
ſert or even intimate that the Mrd of theſe Statures extend- 
ed them ſo far: Eut he ſaid that it was within the Intent and Spirit 
of the Statute of | imitations; which meant equally to bar all 
concurrent Juriſdictions. And it might here be taken Advan- 
tage of, He ſaid, in Evidence, upon the General Iſſue. He 
mentioned the anonymous Cale in 1 Salk, 278. pl. 1. but chief- 
ly rclied on Hes Cafe in Chancery in the Year 1728, 
after Trinity lerm; where the then Lord Chancellor ſuperſeded 
the Commiſſion, becauſe the Debt of the petitioning Creditor was 
of more than ſix Years Standing. He cited this Caſe from 
Mcſeley's Reports 87; (which Book Lord Manyjic/d told him 
he ſhould not have quoted :) But he allo produced a Copy of 
the Order, from the Regiſter's Book. 


Mr. Mansfield, in Reply, not only denied that this could be 
iven in Evidence, upon the General Iflue pleaded ; but alſo 
denied that the Matter itſelf is any legal Ground of Objection. 


Vol. V. N | As 
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As to the Caſe cited from a Book called Moſeley's Reports — 
He owned, he had never ſeen ſuch a Book. 


Loxp MANSTIEID -The Order, in that Caſe, is general, 
te to ſuperſede the Commiſſion, upon the Whole Complaint :” 
No particular Ground is ſhewn, 


It is ſettled, „ that the Statute of Limitations does Tt 


« deftroy the Debt: It only takes{away the Remedy. The Debtor 


may either take Advantage of the Statute of Limitations, if the 
Debt be older than the Time limited for bringing the Action; 


Or he may wave this Advantage: And, in Honeſty, he ought 


not to defend himſelf by ſuch a Plea, And the ſlighteſt Word 
of Acknowledgement will tak: it out of the Statute. Here, the 
Debtor himſelf has not Objected: He has ſubmitted to the 


Commiſſion, and been examined under it. Therefore the Ob- 


jection does not now lie in the Mouth of a third Perſon. 


I don't think that Herfly's Caſe is an Authority; in as much 
as no particular Ground. appears, for the Superſeding of the 


Commiſſion. But the Caſe of Swayne and Wallinger is in point: 


For, though the promiſſory Note, which was the Debt of the 
petitioning Creditor, was of above fix Years ſtanding, yet Ld. 
Ch. J. Eyre allowed it to be good; ſaying, © he could not pre- 
4 ſume it to be barred.” 


THE OTHER THREE JuDGts, Mr. Juſtice AsTox, Mr. 
Juſtice WIIIESs, and Mr. Juſtice BLACKSTONEH concurred 
with the Chief Juſtice, That this Objection lay only in the 
Mouth of the Baukrupe himtelf; Chart he had waved it by ap- 
pearing and ſubmitting to the Commutiion, and being examined 
under it; And that, as the Debt ſtill ſubſiſted, (though the Re- 
medy was taken away,) this was ſuch an Acknowledgement of 
it, as put it out of the Power of a third *Perſon to make the 
Objection. 


Tu CouRT therefore unanimouſly ordered 


That the Pos TE a be delivered to the PLAINTIFFS. 


Martyn 
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Martyn v. Podger and Others. 
HIS Caſe ſtood in the Civil Paper of Tue/day 1 5th May 1770. 


for Argument ; and was then argued by Serjeant Heath for 


the Plaintiff, and Mr. Mansfeld for the Defendant, upon the fingle 


Wedneſday 
23 May 
1770, 


Queſtion “ Whether it was neceſſary for the Defendants, Who 


* juſtified under a Fieri facias, to produce and prove a Copy 
„of the Judgment upon which the Writ was grounded.” 


The Caſe ſtated, for the Opinion of the Court, was in the 
following Words— 


Jobn Martyn, Plaintift, againſt John Podger, Samuel 
Sherland, and Edward Manley, Detendants. 


Devonſhire. HIS was an Action of Treſpaſs brought 
1 againſt the Defendants, for ſeizing taking and 
carrying away divers Goods and Chattels of the Plaintiff particu- 
larly mentioned in the Declaration, and for converting and diſ- 
poling thereof to their own Uſe; To Plaintiff's Damage 100 /. 
To this Declaration, the Defendants pleaded © Not Guilty :” 


And upon the Trial of the Iflue, the following Facts were 
proved. | 


That the ſeveral Goods and Chattels mentioned in the Declara- 


tion had been the Goods and Chattels of Miliam Martyn the Son 


of the Plaintiff. 


That the ſaid William Martyn, on the 20th of June 1768, 
having made a BILL OF SALE of all his Houſhold Goods, to the Plain- 
tiff, his Father, amongſt which, were the Goods and Chattels 


mentioned in the Declaration, (which Bill of Sale was FRauDu- 


LENT againſt Creditors,) was arreſted on the 19th of July 1768, 
at the Suit of One Henry Bryant, for a Debt of 31/. 10s. and 
carried to Gaol, on the ſaid Arreſt, 


That the Defendants produced in Evidence, upon this Trial, a 
Writ of Fer: facias iſſued out of this Court on the 27th of Fuy 
1765, againſt the faid Milliam Martyn at the Suit of Hugh 
Pullin, directed to the Sheriff of Devonſhrre, Commanding Him 
to cauſe to be made, of the Goods and Chattels of the ſaid 
tilliam Martyn in his Bailiwick, as well a Debt of 320 /. which 


the 


. 2032 


— 


Faſter T erm 10 Geo. 3. B. R. 


the ſaid Hugh Pullin had recovered againſt the ſaid William Mar- 
tyn, as alſo Sixty-three Shillings which had been adjudged to the 
ſaid Hugh Pullin for his Damages which he had ſuſtained as well 


buy Occaſion of the detaining that Debt, as for as his Coſts and 


Charges by Him about his Suit in that Behalf expended, whereof 
the ſaid William Martyn has been Convicted; As by the Record 
and Proceedings thereof remaining in the Court of our Lord the 
King before the King Himſelt at Jeftmrfter, manifeſtly ap- 
peared: And that the Sheriff ſhould have thoſe Monies before 
our ſaid Lord the King at Heſiminſter, on Mu day next after the 


Morrow of all Souls, to render to the faid Hugh Pullin for the 
Debt and Damages aforeſaid. 


That the ſaid Sheriff afterwards made his Warrant, directed 
to the Defendant Edward Manley, One of his Bailiffs, to execute 
the ſaid Writ: And the ſaid Edward Manley, taking to his Af— 
fiflance the other two Defendants, did, by virtue of the ſaid 
Writ and Wartant, ſeize and take in Execution the Goods and 
Chattels mentioned in the ſaid Declaration, as and for the Goods 
and Chattels of the ſaid Hilliam Martyn, and which were then 
remaining in the ſaid William Martyn's Houſe, 


At the Trial of this Cauſe, xo Copy of the Fudgment upon which 
the ſaid Writ was grounded, was given in Evidence For WANT 
whereof, a Verdict upon the Trial was found for the Plaintiff, 
with 28/, Damages; Sujet to the Opinion of the Court upon 
the following Queſtion— 


„ Whether, in this Caſe, it were nerchry for the De- 
„ fendants, being SHERIFFS OFFICERS, upon the Trial of 
* this Caule 70 produce and prove a Copy of the JUDGMENT 
„ upon which the ſaid Writ of of Fer? facias iſſued.“ 


The Serjeant cited the Caſe of Lake v. Billers et al'. in 1 Lord 


Ray m. 733, as in point for the Plaintiff, That was in Treſpaſs 
brought againit the Sheriff, for Goods taken, Upon Not 


Guilty“ pleaded, the Sheriff gave in Evidence, “ that he levied 


« them in Execution, by virtue of a F:err facias,” The Plaintiff 
made Title to he Goods by a prior Execution, but fraudulent; 
and by Bill of Sale made of them to him by the Officer, (viz. 
the Sheriff Predeceſſor to the Defendant.) And upon the Trial 
before Hol Chief Juſtice, it was ruled by him, after Argument 
of the Counſel of both Sides, © that the Defendant, though 
„Sheriff, cuught to give in Evidence a Copy of the Judgment.” 
But it would have been otherwiſe, if the Treſpaſs been brought 
by the Perſon againſt whom the Heri facias iſſued. 


3 LoRD 
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Lord MansFIELD—That Caſe proves, ** that, as the 
Action is brought by a Stranger, the Judgment muſt be proved:” 
And the general Apprehention 1 is, © that it is neceſſary to produce 


«© a Copy of the Judgment.” And the Reſt of the Court con- 
eurred with his Lordſhip in this Opinion. 


BuT Tur wyoLrE CouRT were likewiſe of Opinion, 


that this Recovery in this Action brought by the Father upon 


a fraudulent Bill of Sale, merely colourable, not a real fair 
Tranſaction, but leaving the Poſſeſſion in the Son, and fraudulent 
even at Common Law independent of the Statute of 13 Eliz. 


c. 5. (2. was ſhamefull, unreatonable, and againſt Juſtice ; and 


that the Verdict ought not to ſtand, It might. have been left to 
the Jury, W bether the Plaintiff was 77 Pc//rjjron of the Goods, 
„Or not.” It w.s a Matter fit to be left to a Jury. But it is a 


ſhameful Thing, to tet up this frauduJent colourable Bill of Sale, 
as a real Conveyance of the Property. 


They thought, therefore, that the Defendants might be 
at Liberty to move for a New Tre. 


Mr. Mansicld accordingly moved for a New Trial; and ob- 


tained a Rule to ſhew Caule. 
Serjeant Heath now ſhewed Caule. 


Lonẽů Maxsritr.D—The Bailiffs are only nominal : 
The Plaintiff in the original Action, Hugh Pullin, is to be con- 


ſidered as the Creditor of William Martyn, the Son of the preſent 
Plaintiff. 


The Copy of the Judgment ought to have been produced. 


But the Verdict ariſes from a Slip and Inadvertence : It 
is againſt Law and Juſtice. The Plaintiff has no Merits. 
The Bill of Sale was fraudulent: The Son remained in Poſ- 


ſeſſion. The Recovery is manifeſtly contrary to Reaſon and 
Juſtice. 


Therefore His LoRrDsniP and the * Cour were una- 
nimous, that there ſhould be 


A New TR1Ar, on Payment of Coſts. 


Vor. V. O FI Rex 


* Mr, Juſtice 
Aſton was 
now in Chan- 
cer y. 


2634 


Eaſter Term 10 Geo. 3. B. R. 


S1turday 25h 
May L797 - 


Rex ver/zs Inhabitants of Witney, 


R. Serjeant Davy, Mr. Tem and Mr. Dandridge, ſhewed 
Cauſe. againſt quaſhing an Order of Seſſions made for 
quaſhing a Pocrs Rate. 


Mr. Chambre had obtained the Rule for ſhewing Cauſe why 


this Order of Seſſions ſhould not be quaſhed. 


The Order originally ſent up hither in Return to the Certicrari 
was afterwards altered by Conſent of the Counſel on both Sides; 
And a New-one was, by the like Conſent, ſubſtituted inſtead of 
it. This was done under the following Rule—* Rex v. Inha- 
„ /itants of Witney in Oxford/l irt By Conſent of Counſel on 
both Sides, It is ordered, That the Order agreed to by the 
* Proſecutor and Defendants in this Cauſe, and now produced 
te to this Court, be accepted, and ennexed to the Writ of Certiorari 
e iflued in this Cauſe, in the Room and Stead of the Order returned 
* with the ſaid Writ of Certiorari. On the Motion of Mr. 
„ Solicitor General, for the Defendants: By Conſent of Mr. 
«« Serjeant Davy, for the Proſecutor.” This Rule was made 
on Wedneſday next ſter the Morrow of the Purification, 10 G. 3. 
(which was lait Term.) 


* 


The Order originally ſent up was as 761055 
Oxfordſhirc—Trinity Seſſions. 8, C. 3. 


Upon the Appeal made to this Court, by Henry Derne, and 
others, againſt a Pcor's Rate mace rhe 22d Day of May 1768, for 
the Relief of the | oor of the Pariſh of Mitney in this County, 
it is Ordered by the Court That the ſaid Appeal be and is 
hereby quaſhed; Subject to the Opinion of the Court of King's 
Bench, upon a Caſe to be ſtated by Counſel, 


The Caſe, as it ſtood af firſt, was this— 


That there are in the Town of 7/iney, and long have been 
many Manu/a&turers employed in the making of Blankets, and 
other Traders, who employ under them a great Number of Ser- 
vants and Apprentices. That the ſaid Manufacturers and Traders 
have been conſtantly aſſeſſed to the Land tax for their reſpective 
Stecks in Trade; but have never been charged with the Payment 
of any Rate for the Relief of the Porr, on Account of ſuch Stock. 


1 | That 
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That Lands and Hovſes within the ſaid Town have been and are 
conſtantly aſſeſſed to the Relief of the Por, as cell as to the 
Land tax. And that the Overſeers and Churchwardens of the 


Burrough of Miiney have generally been Traders: but that there 
have been Inſtances of the contrary. | 


The Queſtions ſubmitted to the Opinion of the Court of 


King's Bench are, — 


iſt. Whether the S rock employed in Trade by a Manufacturer, 


or any other STOCK IN TRADE of a Manufadurer, ſhall be rated 
to the PooR- tax. 


2035 


2d. Whether the Srock In TRADPR & ony OruRER Trader 


(hall be rated to the Pook-tax. 


The New Order and State of the Caſe, ſubſtituted (by Con— 


ſent) inſtead of it. -Was as follows 


Upon the Appeal of Henry Derne and Others, againſt a 
Rate made 22d May 1708, for the Relief of the Pook of the 
Fariſh of Vitrer in the County of Oxford, The Cauſe of Appeal 
was for that there were within the ſaid Pariſh many Manufatturers 
of Blankets and cther Traders who employ under them many Ser- 
vants and Apprentices : And ſuch Manufaftures and Traders were 
not aſſeſſed in the ſaid Rate, for their Srocks ix TRADE. And 
for that Reaſen only, the ſaid Rate was quaſhed; -The Court 
of Seſſions conceiving itſelf bound to quaſh the Rate on Account 
of the Omiſſin of ſuch Stock in Trade in the ſaid Rate: Subject 
however to the Opinion of the Court of King's Bench on the 
following Facts. 


IT APPEARED and was ADMITTED that there have lon 
been many ſuch Manufacturers and Traders within the ſaid Pariſh, 
who have been conſtantly aſſeſſed to the Land-tax, for their re- 
pective Stock in Trade; but None of Whom have ever been charged 
with the Payment of any Rate for the Relief of the Pook; or 
Account of ſuch STOCKS. 1 hit as well the ſaid Manufacturers 
and Traders, as all other Occupiers of Lands and Houſes within 
the ſaid Pariſh, have been and are conſtantly aſſeſſed, in this 
and all former Rates for the Relief of the Por, as well as to the 
Land tax, for the Lands and Heuſes in their reſpective Occupa- 
tions: And that the Churchwargdens and Overſeers of the ſaid Pariſh 
have been generally, though not always Traders, 


'The 


— 
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The Counſel who argued in Support of the Order of Seſſions 
cited and relied upon a Caſe reported in 2 Ld. Ram. 12%0. 
The Queen againſt the Inhabitants of Barkin, H. 5 Ann. 1706 ; 
where it was rulzd ** that a Farmer non erit onerabuis & 
% taxabilts ad ratas pauperum pro peculiis, anglicè Stock ; et quod 
% Artifex, anglice a Tradeſman, / onerabilts et taxabilis pro 
« pecults, angie Stock, in Arte, Anglice Trade,” This Reſo- 
lution, they ſaid, is exprefily in Point “ that a Tradeſman is 
* chargeable to the Poors Rate, for his Stock in Trade.“ 


But Tur Cour were not ſatisfied of the Authority of 
this Caſe cited from Lord Raymend: Lord Mansfield expreſlly 
called it a“ ſtrange Note.“ They obſerved, that the Opinion of 
the three Judges, Paro, Pæwys, and Gould, was only ſaid to 
be“ That a Farmer, for his Stock, was not taxable;” contrary to 
the Opinion of Ho“ Chief Juſtice. But it does not appear that a 
Queſtion was directly put to them, Whether aTrad ſhan was tax- 
able to the Poor, for his Stock in Trade. It was alſo mentioned, 
that 2 Sa/k. 452. which is referred to (in the Margin of Lord 
Raymond) as the ſame Caſe, takes no Notice at all, of this Point. 
But that was anther Branch of the Cate ; and of a preceding Term, 
namely Paſch. 5 An,. The Court, however, gave no explicit 
Opinion upon the Merits of the preſent Caſe ; though they ſeem- 


ed very far from allowing that a Tradeſman is rateable to the 
Poor, for his Stock in Trade. 


Whatever may be the future Determination of that Point, 
whenever it ſhall come regularly before the Court, They held it 
improper and inconvenient for thern to enter into the Diſcuſſion of 
it upon the Seſſions Order as it now ſtands, It would make great 
Confuſion, if the Court were to give general Opinions, upon vague 
States of Caſes: They are to judge upon the Caſe before them; 
and their Judgment ought to go no further than the Caſe ſtated 
to them goes, Whereas they are here aſking a general Opinion, 
without any particular Caſe ſtated. They aſk—* Is Stock in 
Trade rateable to the Poor-tax?” They aſk us this general 
Queſtion ; without ſtating © What is Stock in Trade;“ or, 
„% What it is that the Kate has taxed;” or“ Whether thele 
People have any Stock in Trade; „ or what that Stock in 
Trade 1s;'” nor any particular Deſcription of what Trade is 


« meant.” The State of the Cale is quite imperfect and 
Vague. 


«c 


This Order of Seſſions 1s clearly wrong, upon the Face of it; 
and ought to be quaſhed, as an improper One. They have laid 


it 


| Faſter Term 10 Geo. 3. B. R. 2637 1 


— 


2 


— 8 


it down as a Principle, * that Stock in Trade ought to be rated 
« to the Poor.” But if that Point had been clear, Yet upon 
quaſhing the whole Old Rate, a New One ought to have been 
made; and ſuch particular Perſons put upon it, as appeared to 
have ſuch Stock in Trade, according to the reſpective Stock in 
Trade which they had, and for ſuch their Stock in Trade, (par- 
ticularizing how much it was.) Such Perſons as had been in- 
jured by being overcharged, ſhould have been relieved; And thoſe 
who were improperly omitted ſhould have been put on, and 
properly charged: And then, if any Perſon had found him- 
ſelf aggrieved, or had any Objection to any Perſon being put on 
or left out, or to the Sum charged, he might have appealed. 
{Sce 17 G. 2.c. 38. § 4.] Whereas, here, they have not exerciſed 
their judicial Capacity in the manner they ought to have done: 


PER CuR' unanimouſly, ORDERED that the Order of 
Seſſions made for quaſhing the Rate, upon an Appeal made 
by Henry Dorne and Others, againſt a Poors Rate made for 
the Relief of the Poor of the Pariſh of Witney in the County 
of Oxford, be quaſhed for the Inſufficiency thereof. 


See this Point about Stock in Trade being rateable to the 
Poor, diſcuſſed in the Caſe of Rex v. Guardians of the Poor 
of the City of Canterbury, in my 4th Volume, pa. 2291, And 
See the two Notes at the End of that Caſe, pa. 2294, and 


2295; particularly the latter, referring to the Caſe of Ring- 
wood on 28th June 1775. 


The End of Ea/ter Term 1770, 109. G. 3. 
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Trinity Term 
to Ged., 3. N 1770. 


On Friday 22d June 1770, William Henry Aſßbhurſt 
of the Inner Temple Eſq; kifſed Hands, upon being 
appointed a Judge of this Court; On Monday fol- 
lowing, the 25th, he took his Leave of that e 
and went out Serjeant; and the next day, Tueſday 
the 26th, he took his Seat upon the Bench. 


The Vacancy was occaſioned by the Death of Mr. Juſtice 
Yates, then One of the Judges of the Common Pleas, 
who died on the th of the fame Month of June 
1770: Upon whoſe Death, Mr. Juſtice 22 
removed from this Bench into the Common Pleas ; 
Which he was always inderſtood to have had in View, 
whenever Opportunity ſhould ofter. 


Tueſday 26th Roc, on the ſeveral Demiſes of Thomas Urry and 
* 177% Elizabeth Haldane, v. Harvey. 


HIS Caſe (mentioned before, in Page 2484,) now 
came on upon a Special Verdict; and was argued 
by Mr. Mansfield, for Mrs. Haldane, the Widow and 
Deviſee; and by Mr. Popham for the Defendant, the 


Heir at Law. 


The Land in Queſtion was the only real Eſtate the Teſtator 
had. He deviied All tue Reſt and Reſidue of his E//ote, 


what- 
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« whatſoever and whereſoever, to his dear and loving Wife 


« Flhzabeth, her Heirs Executors and Adminiſtrators.” 


Mr. Popham endeavoured to ſhew that the Term © Eſtate” 
«© does not neceſſarily mean real Eſtate. 


But LoxpDd MaNsSFIELD anſwered him, that the Word 
« Eſtate” carries every thing; unleſs tied down by particular 
Expreſſions. 


Mr. Juſtice WiILIES and Mr, Juſtice Asunuxs 1 
concurred. | 


(Mr. Juſtice As Tox was ſitting in Chancery.) 


Judgment for the PLainTire. 


Burrough, Widow, ver/us Skinner. 


HE Defendant was an Au#toneer ; and, in that Character, 
had ſold to the Plaintiff an Intereſt in Land, for which 

the Plaintiff had paid him a Depo/it of 50/7. but, upon an Objection 
to the Title, and the Want of Diſcloſure of certain Circumſtances 
which ought to have been diſcloſed at the Time of the Bidding, 
the Plaintiff (the Purchaſer) declined going on with the Contract: 
And, in the Opinion of the Court, She had ſufficient Reaſon for 
ſo doing. She therefore required the Auctioneer to pay Her back 


dis Depoſit of 50/. The Auctioneer refuſed. Whereupon, the Bid- 


der brought this Action againſt him, to recover it. The Auction- 
eer paid 8 J. into Court. The Cauſe was tried: And the Plain- 
tiff obtained a Verdict, The Auctioneer moved for a New 
Trial; and had a Rule to ſhew Cauſe. 


But, upon ſhewing Caule, 


Tur CouRT were clear, that the Action lay againſt 


the Auctioneer. The Money does not appear to have been paid 
over by him to his Principal. But if it had been fo, yet the 
Objection appears to have been made before it either was or 


ought to have been ſo paid over. He was a Stake-holder, a mere 


Depoſitary of the 50%. and ought not to have parted wien 
it, till ſuch Time as the Sale ſhould be finiſhed and comple- 
2 ted, 
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* 


ted, and it ſhould appear in the Event to whom it properly 
belonged. 


They alſo thought that the Auctioneer had acknowledged him- 
ſelf to be liable to the Action, by paying Money into Court. 


They therefore * unanimouſly diſcharged the Rule for ſhewing 
Cauſe why there ſhould not be a New Trial. 


* Mr. Juſtice As rox was not preſent; being engaged 
i in the Court of Chancery, as One of the Lords Commiſ- 
i ſioners. 


i Monday 2d Rex verſus Thomas Dunn. 
1 July 1770. 
HE Defendant was brought up, on Saturday laſt, the 


zoth of June, from Maidſione Gaol, by a Habeas Corpus: 
To which the following Commitment was returned. 


KENT — O all and every the Conſtables and other 
to wit— Officers of the Peace for the ſaid County, 


whom theſe may concern; and to the Keeper of his Majeſty's 
Gaol at Maidſtone in the ſaid County — 


Theſe are, in his Majeſly's Name, to command you and any 
of you the ſaid Officers, forthwith, ſafely to convey and deliver 
into the Cuſtody of the ſaid Keeper, the Body of Thomas Dunn, 
being charged before Me, One of his Majeſty's Juſtices of the 

Peace in and for the ſaid County, by the Oath of Jab Thomas, 
One of the Officers of his Majeſty's Cuſtoms, for forcibly reſiſting, 
hindering, affronting, abufing, beating and wounding him in the 

| Execution of bis Office, on the 11th Inſtant, in the Pariſh of St. 

1 Paul Deptford in the ſaid County, to the Hazard of his Life; 

| the ſaid Thomas Dunn being then, with others, armed with 
offenſive Weapons, to wit, Clubs; whereby ſome prohibited and 
uncuſtomed Goods were forcibly carried and conveyed away by 
the ſaid 'homas Dunn and Others, after they had been ſeized by 
the faid Jobn Thomas. And you the ſaid Keeper are hereby re- 
| quired to receive the ſaid Thomas Dunn into your ſaid Priſon, and 

1 him ſafely [here to keep UNTIL IHE NEXT QUARTER SESSIONS, 

And for your ſo doing, This ſhall be to Yuu and Every of You 


a ſufficient Warrant. Given under my Hand and Seal, this 26th 
Day of May 1770. 7 


This 
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This Commitment was founded upon 13, 14 C. 2. c. 11. 6. 
which enacts“ that where any Officer or Officers ſhall be by any 
« Perſon or Perſons armed with Clubs or any manner of Weapon, 
« forcibly hindered aftronted abuſed beaten or wounded as afore- 
„ ſaid, either on board any Ship or Veſſel, or upon the Land 
or Water, in the due Execution of their Office, All and Every 
©« Perſon or Perſons fo reſiſting aftronting abuſing beating or 
« wounding the ſaid Officer or Officers or their Deputies, or 
«« ſuch as thall act in their Aid or Aſſiſtance, ſhall, by the next 
« Tuſtice of Feace or other Magiſtrate, be committed to Priſon, 
+ THERE TO REMAIN TILL NEXT QUARTER SESSIONS. And 
„the Juſtices of Peace of the ſaid Quarter-Seſſions ſhall and 
« are hereby impowered to puniſh the Offender by Fine, not 
« exceeding 1001 And the Offender is to remain in Priſon tili 
& he be diicharged by Order of the Exchequer, both of the Fine 
„% and of the Impritonment, or di'cover the Perſon that (et 
„ him to Work; to the End he may be legally proceeded a- 


« gainſt.“ 


The only Queſtion was *©* Whether the Defendant was 
de bailable, or not.“ | 


It was thought, at firſt, that this Matter had never come in 
queſtion before, But a Caſe was afterwards mentioned, which 
I find amongit my Notes: And it is as follows. 


The Name of it was Rex v. Walter : The Time, Hilary 1741, 
15 G. 2. It was a Commitment upon this ſame Act of Parliament 
a Habeas Cerpus brought; and Exceptions taken by the then 
Mr. Deniſon ; the Detendant afterwards. charged with a new 
and better Commitment, which was nevertheleſs objected to: 
But Mr. Deniſon inſiſted, that even admitting it to be a good 
One, yet the Defendant ought to be admitted to Bail till the next 
Quarter-Seſſions. It was adjourned; and the Man brought up 
again, Sir Dudley Rider, then Attorney General, argued, that 
the Defendant could et be bailed : So alſo did Sir John Strange, 
then Solicitor General. The Judges diſcuſſed the Point; but, 
in the End, were deſirous to conſider it more fully, and to have 
it further ſpoken to. However, as good Pail was offered, the 
Attorney and Solicitor General conſented to take Bail. But the 
Court took particular Notice, that it was done by Conſent ;” 
and expreſsly declared it to be witbout Prejudice to the Queſ- 
* tion.” (So that it does, in Effect, ſtand as a Matter that ne- 
ver has before come in queſtion ; at leaſt, as far as this cited 
Caſe is concerned.) 


Vol. V. Q Tux 


„ 


2642 


— 


®* Mr. Juſtice 
Aſton was ab- 
ſent in Chan- 
cery. 
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Tux CouRT did not now declare any Opinion; but 


only ordered the Defendant. to be brought up again on 
Monday. 


And being now brought up accordingly, 


Tun CourT * were unanimouſly of Opinion to remand 
him. They obſerved, that this was not an Application to their 
Diſcretion; but a Demand to be bailed, as of Right. And they 
were clear, that a Perſon committed under 13, 14 C. 2. c. 11. 
§ 6. till the next Quarter-Seſſions, could not claim to be bailed, 
as a Right: For that the Letter and Meaning of this Act of Par- 
liament were, Both of them, plain and manifeſt, ** that the Of- 
& fender ſhould remain in Priſon, i actual Cuſtody, till the 
© next Quarter-Seſſions.“ It was not neceſſary to uſe the tech- 
nical Terms * without Bail or Mainprize:“ The Import of the 
Words uſed in the Act is ſufficiently plain. 


N. B. This Offence has increaſed ſo much, that the Legiſ- 
lature have been ſince obliged to follow it with ſeverer Puniſh- 
ment: See 9 G. 2. c. 35. § 10. 


J he End of Trinity Term 1770, 10 Geo. 3. 


Ab 
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Bigby, Widow, againſt Matthew Kennedy and Patrick Tue'day 6th 


Nov, Os 
Kennedy. NY TE 


The following Caſe of Brgby againſt the two Kennedyes is of fo 
peculiar a Nature, and upon a Subject which occurs 5 
very ſeidom, that I have been intentionally very minute and 
circumſtantial in deſcribing the Method and Form of proceed- 
ing in it; As I conceive that it may not only be an Amuſe- 
ment to the (urioſty of Some Readers, but may alſo be 
uſefull as a precedent, and ſave the Trouble of ſearching 
into Rule-books and Records, whenever a future Appeal 
ſhall happen to be brought ; Eſpecially, as this was an Ap- 
peal againſt two different Perſons, who were brought into 
Court at differen! Times and from different Cuſtodies 


I hope this may ſerve as an Apology for the Length of this 
Caſe. In the Progreſs of this Volume, I propoſe to avoid 


Tediouſneſs in reporting the particular Caſes ; as well as 
totally to omit ſuch as may ſeem not worth reporting. 


- 


\HIS was an Appeal of Death, brought by the Wi- 
dow of the Perſon killed. | 


As it is only a Vindictive Action, the Proceedings are on the 
Civil Side of the Court, and not on the Criminal; though the 
Defendants are purſued not only criminally, but even capitally. 


Appeals are alſo local Actions; and may be commenced either 
by Writ, (an Original out of Chancery, returnable in this 
Court;) or by Bill, if the Defendant be in actual Cuſtody, or 
Bail filed. Smzth v. Bowen, P. 8 Ann. 11 Mod. 216, 217. (The 


Record 


— —— 
OH XX > > 
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Record is penes Mr. Benton: It was returned by Certiorari, on 
the Civil Side.) Reeves v. Trindle P. 2 G. 1. B. R. Comyns, 2 57. 
(aſtel v. Boml ridge and Cerbet. M. & II. 3 G. 2. B. R. Pile v. 
Grant. M. 17 29, 3 G. 2. B. R. Parry v. Nichils, M. 17,0, 3 
G. 2. B. R. The Appeal againſt Liſle for the Murder of Armſtrong 
was by Bill, at the Aſſizes. The whole Proceeding was enter 
ed upon the Record of the Indictment, together with the Con- 
viction of Manſlaughter, and returned into this Court upon a 
Certiorari*: And the Appeal was alfo returned ; but upon the 
tecord of that, no Mention was made of any Proceeding. 
Liſle was alſo brought up to the Bar, by Haveas Cor pus. He 
was bailed generally, on the Crown-S.de, to appear de Die in 
Diem.“ Sir Samuel Aftrey, Clerk of the Crown, othiciated in the 
Matter of his praying his Clergy. The Appellant afterwards ape 
pearing, the Appeal was ar-aigned in French, by the Appellant's 
Countel. And the Clerk of the Crown going tv arraign him 
likewiſe, it was objected ** that the Appeal was diſcontinued.” 
This Objection being over-ruled, it was then queſtioned “ on 
« which Side the Appeal ſhould be arraigned.” Et per Curiam, 
A Civil Cauſe is always on the Plea Side, unleſs it come in by 
Attachment. And Mr. tin ſaid, © Appeal, whether by Writ 
„or Bill, was always arraizned 22 Eugliſb, on the Plea-Side ; 
„ unleſs it came in by Certiorari: For, then it was on the 
« (rown-Side.” Accordingly it was ruled in that Caſe ; but 
not to make a Precedent. 1 Salk.*60, 61, 62. The ſame Cale is 
reported in Skinner 071, Carthew 394. 12 Mad. 109, & 157. 
Comberbach 410 411. and Keyling 8g to 108. very much at large: 
But Nothing appears in thuſe Reports relating to the Form of 
the Proceeding ; only that Comberbach mentions that Sir Samuel 
Aſiry demanded of the Priſoner * What &c:” Whereupon he 
prayed the Benefit of his Clergy. And this ſeems to have been 
properly within Sir Samuel Aftry's Province ; though none of the 
Civil Part of the Buſineſs might be ſo. The Form of the Bill itſelf 
is quite a Civil Proceeding, And the Entry of Armſtrong v. Liſie 
is on the Plea-Side, upon a Roll of M:chae/mas Term 8%, J. 3. 
No. 561. It may be ſeen at full Length in Jremain's Pleas of the 
Crown, pa. 20 to 27. Where lee allo the Entries of Goreing v. 
Deering, M. 1. J. 2. pa. 15 to 20. and Orvell, Vid. v. Ward, H. 
3. 4. J. 2. pa. 27 to 29. and Killegrew v. Vincent, Trin. 4 F. 2. 
pa. 29 to 32. all of them, Appeals of Murder. The three Caſes of 
Caſtel v. Bambriage and Corbet, and Pyle v. Grant, and Parry v. Ni- 
chols, happened almoſt within the ſame Year, and were all of 
them prior to the Act of Parliament of 4 G. 2. c. 26. that all 
«« Proceedings in Courts of Juſtice ſhould be in the Engliſh. Lan- 
guage.” I was preſent at them all; and, for Curioſity, will 
mention the Form of arraigning the Appeal. In the firſt of 
them, Mr. Filmer, Counſel tor the Appellant, arraigned it in 


I Law. 
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Law-French ; and then Mr. Clarke, the Secondary on the Civil 
Side, read it in Enghſh. In the ſecond, the Appellant's Counſel 
firſt read it in Law-French; and Mr. Clarke, the Secondary on 
the Civil Side, read it in Latin. In the Third Caſe, Lord Ray- 
mund, then Chief Juſtice, ſaid that the right Way was for the 
Maſter on the Civil Side to read the Appeal in Latin; and after- 
wards in Engliſh, if the Appellee defires it. . 


As this Sort of Action is fo fingular and fo uncemmon, and 
has not occurred for almoſt half a Century, I was willing to pre- 


ſerve the Memory of what I have abovementioned; and will 
now proceed with the preſent Caſe. 


It firſt came before the Court upon Monday the 21iſt of 
May 1770. 


Mr. Walter, on Behalf of the Proſecutrix, moved for a Writ 
of Certtorart to be directed to the Juſtices of our Lord the King 
aſſigned to deliver the Gaol of Newgate in and for the County of 
Middleſix of the Priſoners therein being, at Juſtice-Hall in the 
Old Hailey in the Suburbs of the City of London, to remove into 
this Court all and ſingular Appeals of whatever Felonies and Mur- 


ders whereof Matthew Kennedy and Patrick Kennedy are appealed 
before them. 


Lord MANSFIELD— Take your Certicrari. But We give 


no particular Directions about it: You muſt conduct Yourſelves 
as You ſhall be adviſed.“ 


The Occaſion of his Lordſhip's adding theſe Words was 


a Doubt that had ariſen on Saturday laſt, * Whether there 
was not a Difference between a Certiorarito remove a Bill of 
Appeal into this Court, and a Vrit of Appeal returnable in 
it; as to the Side of the Court on which the Rule ſhould 
be taken. Lord Mansfield was not then in Court: But he 
now declared his Opinion that the Parties were, at their 
Peril, to make their Application properly ; and that neither 


the Court nor the Officers of it ſhould interfere in directing - 


them. ä 
On Friday 25th May 1770, h 
The Defendant Matthew Kennedy was brought into Court by 
Habeas Corpus directed to the Sheriff of Kent, and alſo to the 
Keeper of Maidſtone Gaol. | | 


Vor. V. | R It 


— — — 
— — 
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It was an Original Writ out of Chancery, bearing Tee on the 
zoth of April 10? G. 3. reciting © Foraſmuch as Ann Bregby, 
«© Widow, who was the Wife of John Bigby late of the Pariſh of 
& St. Margaret Weſſminſter in the County of Middleſex Labourer, 
« hath given Us Security that the Suit ſhall be proſecuted, by 
% Rybert Bigby late of the Pariſh of Sr. Margaret Meſiminſter 
* in the County of Mzddleſex Plaiſterer, and Joſeph Brown- 
„ ing late of the ſame Place Bricklayer,” Therefore We com- 
mand You that You attach Matthew Kennedy late of the Pariſh 
of St. Margaret Wejlminſler in the County of Mi ddleſox Labour- 
er and Patrick Kennedy late of the ſame Place Labourer, by 
their Bodies, according to the Law and Cuſtom of England, 
So that We may have them before Us on the Morrow of the 
Aſcenſion of the Lord, wherever We ſhall then be in England, to 
anſwer the aforeſaid Ann of the Death of the aforeſaid Fobr 
heretofore her Huſband, whereof She appealeth them: And have 
You then there this Writ. 


This Writ was returned, as to M.!/hew Kennedy, by Jobn Tote 
Eſq; Sheriff, and Philip Detillin Keeper ; and his Perſon brought 
into Court, as above. 


'The Writ and Return were ordered to be filed. 


Mr. Serjeant G/ynn moved that he might be committed to the 
Marſhal. And He was ſo. 


Mr. Serjeant Ghn then moved, that the Appellant, being 
in Court, might count againſt this Defendant Matthew Ken- 
nedy. 


She thereupon delivered in the Appeal to Mr. Benton, Second— 
ary on the Civil Side; who read it. 


It was as follows 


EASTER TERM in the tenth Year of the Reign of King George 
the Third. 


Middleſex — ND now, this Day, to wit On Friday 
to wit the Morrow of the Aſcenſion of our 
Lord in this ſame Term, before our Lord the King at Weft- 
mi uſter, comes Maltbeto Kennedy in the Cuſtody of the Sheriff of 
Kent, in Court here brought by virtue of the Writ of our Lord 
the King of Habreas Corpus to him the ſaid Sheriff of Kent. and 


to 
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to the Keeper of his Majeſty's Gaol at Maidſtone in the Coun- 


ty of Kent directed; and Patrick Kennedy in the Cuſtody of the 
Sheriff of Middleſex, in Court here brought by virtue of the 


Writ of our Lord the King of Habeas. Corpus to Him the ſaid 


Sheriff of Middleſeæx and to the Keeper of his Majeſty's Gaol of 
Newgate in the City of London directed; and are inſtantly com- 
mitted to the Cuſtody of the Marſhal of the Mar/halſea of our ſaid 
Lord the King before the King Himſelf, there to remain until &c. 
And the aforcſaid Aun Bigly Widow, who was the Wife of the 
aforeſaid Jobn Brgbr, likewiſe comes here now into Court in her 
own proper Perſon, and by Bil inſtantly appealeth the ſaid Mat- 
thew Kennedy and. Patrick Kennedy, being in the Cuſtody of the 
Marſhal of the Marſhal/ca of our Lord the now King before the 
King Flimſelf, of the Death of the ſaid Jobn Bighy formerly her 
Huſband. And there are Pledges of proſecuting her ſaid Bill, 
that is to ſay, Robert Brgty of the Parith of S-. Margaret Weſtmin- 
fer in the ſaid County of Mid l ſu Plaiſterer, and Faſepb Browning 
of the Pariſh and County aforetaid Bricklayer: Mich ſaid Bill 
follows in theſe Words, that is to ſay, Middliſeæ to wit, —Ann 
Bighy Widow, who was the Wife of Jobn Bighy late of the 
Parith of Sr. Margaret Weſtminſter in the County of Middleſex 
Labourer, in her own proper Perſon inſtantly appealeth Matthero 
Kennedy late of the Parith of Sf. Margaret W:/tmin/ter in the County 
of Middle x Labourer, and Patrick Kennedy late of the ſame 
Place | abourer, being in the Cuſtody of the Marſhal of the 
Mas ſhalſ-a of our Lord the now King before the King Him- 
ſelf, of the Death of the ſaid J Higby who was her Huſband; 
For that the ſaid Matthew K nnedy and Patrick Kennedy, not 
having the Fear of God before their Eyes, but being moved and 
leduced by the Inſtigation of the Devil, on the 24th Day of 
December in the tenth Year of the Reign of our ſaid Sovereign 
Lord George the Third King of Great Britain and fo forth and 
in the Year of our Lord 1769, about the ninth Hour in the 
Evening of the ſame Day, at the Pariſh of ST. Margaret Weſt min- 
ter aforeſaid in the County of Mrddk/ix, with Force and Arms 
Fc, in and upon the ſaid Fibn B gby in the Peace of God and of 
our ſaid Lord the King then and there being, ſeloniouſly wilfully 
and of their Malice aforethought, did make an Aſſault; and the 


ſaid Matthew Kennedy, with a certain Iron Pcker of the Value of 


Six-pence, which he the ſaid Matthew Kennedy in his right Hand 
then and there had and held, Him the ſaid John Bigby in and 
upon the hinder Part of the Head of Him the ſaid John Bigby 
then and there feloniouſly wilfully and of his Malice aforethought 


did ſtrike; Giving to the ſaid /n Bigby with the ſaid Iron 


Poker, by the Stroke aforeſaid in Manner aforeſaid, in and upon 
the ſaid Hinder Part of the Head of Him the ſaid ohn Brgby, 
I | One 
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One Mortal Wound, of the Length of two Inches and of the 
Depth of half an Inch; of which Mortal Wound the ſaid John 
Big/y, on the ſaid 24th Day of December in the Year afore- 
ſaid at the Pariſh aforeſaid in the County aforeſaid did lan- 
guiſh and languiſhing did live, and afterwards on the faid 
24th Day of December in the Year aforeſaid, He the ſaid 
Fohn Bigby at the Pariſh aforeſaid in the County aforeſaid of the 
ſaid Mortal Wound died; And that the Gid Patrick Kennedy 
feloniouſſy wilfully and of his Malice aforethought was preſent 
aiding, helping, abetting, comforting, aſſiſting and maintainin 

the ſaid Matthew Kennedy the Felony and Murder aforeſaid in 
Manner and Form aforeſaid to do and commit. And fo the ſaid 
Matthew Kennedy and Patrick Kennedy feloniouſly wilfully and 
of their Malice aforethought did kill and murder Him the ſaid 
Jobn Bigby, againſt the Peace of our ſaid Lord the King his 
Crown and Dignity Sc. Arp if the ſaid Matthew Kennedy and 
Patrick Kennedy will deny the Felony and Murder aforeſaid as 
aforeſaid charged upon them, Then the ſaid Ann Brgby, who was 
the Wife of the ſaid Jobn Brgby, is ready to prove the ſaid Felo- 
ny and Murder againſt them the ſaid Matthew Kennedy and Pa- 


trick Kennedy, according as the Court here ſhall conſider thereof; 


and hath found Pledges to proſecute her Appeal. 


Witneſs Ann Bigby 
her 
| >< 
Thomas Stamford Mack 


Mr. Wallace, for the Defendant, prayed Oyer of the Original 
Writ, the Return, and the Declaration. 


Nothing further was now done. 


Loxp MANSFIELD aſked, if they had any Objection 
to his being taken away. 


And it being anſwered—* None * 
He was taken away, by a Tipſtaff. 


Afterwards, on the ſame Day, 


Patrick Kennedy, the other Appellee, was brought into Court 
by the Keeper of Newgate, by virtue of a Habeas Corpus to Him 
directed, and alſo to the Sheriff of Middleſex. 


THE 
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Tis SUBSTANCE of the Return made by the Sheriff of Mid- 
aliſex and the Keener of Newfrafe, to the Habeas Corpus directed 


to them, commanding them to bring up the Body of PATRICK. 


Kennedy, conſiſted of the following "Cauſes of Detention; vi. 
A Commitment of Him (together with one Matth-t Kenn- dy and 
Michael M* Maien) on Suſpicion of this Murder; 2dly. * De- 
'tainer by Warrant of two Juſtices, upon Oh; zaly. A like 
Detainer, by the Coroner's Warrant; 4thly. an Order made at 
the Delivery of the Gaol of N.aoTate at the O/d Bailey, on 17th 
January 1770, Ordering the ſaid Morthew Kennedy, Patrick 
Kennedy, Michael M*Mabn and John Evans, (tanding indicted 
tor the Wilfull Murder of the ſaid John Brghy, and allo ſtanding 
charged for the like Murder on the Coroner's Inquiſition, ts 
remain till next Seſſion; gthly, an Order made at the ſaid Gaol- 
Delivery of Newgate at the Ol Bailey, on 21\t February 1770, 
© Patrick Kennedy, attainted of the Murder of Foabn Big hr, and 
« ordered to be hanged by the Neck until he be dead, on Monday 
© next, and afterwards to be Diſſected and Anatomized accord- 
e ing to the Form of the Statute in that Caſe made and provided: 
«© But Mr. Juſtice YaTrs, who tried tim, for reaſonable Cauſe 
« doth reſpite his Execution for the Space of One Week, 
„ cording to the Form of the Statute in that Caſe made and 
„ vided.” Gthly. a Detainer by virtue of a Reſpite of Execu- 
tion, under the Hand and Seal of LA. /Frymourh, one of his 
Majeſty's principal Secreties of State, dated 24th February 1770, 
ſignifying his Majeſty s Pleaſure that the !\xecution of the Sentence 
of Death paſſed upon the faid Patrich Kenney be treſpited for 
One Week from the Time appointed for his Execution. 7thly. a 
Detainer by virtue of another Reſpite of Execution under Lord 
Weymoutb's Hand and Seal, dated 1ft March 1570, ſignifying 
the King's Pleaſure for a Reſpite of his Execution wil further 
Signification of his Majeſty's Pleaſure. Sthly. a Detainer b, 
virtue of an Order made at the Delivery of the Gaol of Newgate 
at the O Bailey, on 2 5th April I770, «© Patric K-nnedy, at- 
„ tainted laſt Seſſion, of the Wilful Murder of 7h Bgby, and 
received Judgment to be executed, and afterwards difſected and 
„ anatomized purſuant to the Statute Sc; And having been rel- 
<«« pited. And at this preſent Seſſion of Gaol Delivery of Newgate, 
% cometh Ann Bigby Widow, who was the Wife of the faid 
10 Jebn Bigly deceaſed, in her proper Perſon, and bringeth here 
e into the Court here a certain BILL of Appeal againſt the ſ. id 
« Patrick Kennedy. And upon this, It is ſaid by the Court here, to 
* the ſaid Patrick Kennedy, now here being brought to the Bar and 
& chat 75 «ih the Appeal aſoreſaid, that He. immediately anfiver 
Vol. V 8 * xc. 
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** &c. And the ſaid Appeal is now here adjourned until the next 
** Sefſhon. And that the ſaid Patrick Kennedy do remain until 
the next Seſſion. By the Court.“ 


And theſe are the Cauſes &c. . 


R. Akerman, James Townſhend, and Jobn Sawbridge, 
Sheriff. 


The Return being read, and the Writ and Return being Or- 
dered to be filed, 


Mr. Serjeant Glynn prayed that this Defendant Patrick Kennedy 
might alſo be committed to the Marſhal. - 


And he was committed accordingly. 


Serjeant Gh then moved, that the Appellant, being in Court, 
might Count againſt him, She will give her Conſent to the 
Count, as read by the Officer. : 


The Serjeant obſerved, that they proceeded now by BiLL 
againſt the Defendant, as zn Cuftedv of the Marſhal: And he ſaid, 
that the former Proceedings would drop, of Courſe, He took 
Notice, that the Count is iet, againſt Matthew and Patrick 
Both. It is in Poſſeſſion of the Officer of the Court. This is 
the only Method, he ſaid, of proceeding againſt 1'wo who came 
hither from different Cuſtodtes, | 


Mr. Serjeant Leigb, on the ſame Side, (for the Appellant), 
ſaid, there was no other Way but this, when the Appeal is againſt 
two. There can't be two Writs. 


Mr. Wallace, contra, (for the Defendants,) obſerved, that THIS 
Bill was exhibited againft Matthew, before Patrick was in Cuſtody : 
Therefore it can't affect Patrick, though he is now in Cuſtody. 
And he inſiſted, that if they would affect Patrick as being now in 
Cuſtody, it muſt be by ANOTHER Bl. 4 Co. 47.4, Caſes of Ap- 
peals and Indictments. Mr. Wallace did not object againſt the 
former Count's being read as againſt this Defendant; provided it be 
as a Writ, not as a Bill: He agreed to its being now read; pro- 
vided that the Entry be made according to the Fact. 


Loxd MansFlIELD—The Entry muſt be made ſo. 


Loap 


— 
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Mr. Bentcn then read the Count over again, 


Lox D MANsFIELD—Do Either of You pray any thing 
elſe? 


Anſwer No.“ 


Loxp MANSFPIEID— Then the Officer muſt take him 
AWay. 


On Monday 28th May 1770, (Mr. Juſtice As ron being abſent, 
fitting in the Court of Chancery.) 


Mr. Walker, for the Appellant, moved for a Habeas Corpus, 
to bring up Both the Defendants, this Morning, in order to arraign 
the Appeal. He ſaid, they could have them here before the Riſing 
of the Court, 

Granted. 


The Defendants being accordingly brought into Court, before 
it roſe, | 


Mr. Valter prayed that they might plead. 
Mr. Wallace, contra, ſaid They had no Copies of the Writ, 


or Return, or Declaration. 


Mr. Valter would have had it underſtood, that the former Pro- 
ceedings ſtill suksisrꝝD and prayed that they might be arraigned 
upon the Bill. | 


But the Counſel for the Defendants aſſerted, and the Judges 
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remembered, that Serjeant Glynn ſaid*, upon the former Occaſion * gee laſt 


«© that the former Proceedings were at an End,” 


Mr. Valler replied We purſue the Bill of Appeal lodged at the 


Page. 


Old Bailey: We now purſue the fame Words. We purſue the 


former Bill, in this Bill; which is a Continuance of the former 
Bill lodged at the O/d Bailey. 


LoxD MaxsFIEID— Do You pray that they may be 
arraigned upon the Count or Bill read here in Court on Friday 
laſt ? | | | 


Mr. Valter anſwered, „that he did. 


LoRkD 


1 
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Lox D MaNsFIELD—Take that down. They are to take 
the Method that they think proper, 


Mr. Benton informed the Court, that he had not that Bill 
here. It is filed in the Office: And he had had no Notice te 


% bring it.“ 
Serjeant Glynn deſired that he might ſend for it. 


Lord MansFiELD—You ſhould have given Notice. 
The Record rem:ins in the Office, upon the File. The Court 
cannot give Directions to fend for it; nor are they to ſtay for it. 
You may apply to the Cfficer to fend for it; if you think pro— 
per. It you had arraigned them on Friday, You might have atked 
For a Plca. 


Mr. Benton ſent to the Office for the Record. But it did not 
come in Time: And, the Court being ready to riſe, 


Serjeant G/yun moved to adjourn the Appeal. He ſaid, the 
Officer ought to have had the Kecord in Court; as the Proceed- 
ing is de Lie in Diem: 


Mr. Wallace and Mr. Dunning exculpated the Officer; and 
ſaid that the Appcllant ſhould have given him Notice © to brin 
«K it down. But they have not ever given us Oyer of the Writ, 
Return, and Count. | 


Tur Cover, viz. Mr. Juftice WiLLrs and Mr. Juſtice 
BracxstonNE, (LoD MANSFIELD being now gone, and Mr. 
Juſtice Asros in Chancery,) thought it right to wait a reaſon— 
able Time, for the Retuta of the Meſſenger. 


And, in a very ſhort Time, he returned, with the Recotd. 


The Record being now in Court, the Defendants were ordered 
down to the Bar. 


Their Counſel deſired to hear the Bill read again. And it 
was read again, by Mr. Benton, This was done, before they 
were actually taken down to the Bar. | 


Mr. Wallace, Mr. Dunning, and Mr. Murphy, objected, on 
behalf of the Defendants, to their being arraigned at the Bar, 
upon 


3 
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upon bis Bill; which, as they alledged, contained a /a'ſe ac: 
Which falſe Fact, if it ſtood upon Record, might preclude them 
from ſhewing the Truth of the Fact. The falſe Fact alledged in 
the Bill was, that the Defendants were Beth of them brought 
into Court at the ſame Inſtant; And that the Appellant counted 
_ againſt Both at the ſame Time, Both being then in Cuſtody of the 
Marſhal : Whereas the Truth of the Fact was, that only One 
of them, namely Matibeto, was in Cuſtody of the Marſhal at hat 
Time, (the Time when the Appellant counted againſt Matthew.) 
« Patrick was not then in Cuſtody of the Marſhal : And therefore 
the Bill ought not to have alledged that he was. It ought to 
have recited the Truth, © that Marthew was in his Cuſtody; and 
Pa:rick not ſo.” They prayed, therefore, that the Truth of the 
Fad might be recorded, before the Defendants were arraigned at 
the Bar; As His Bill contained theſe falſe Facts. 


Serjeant Glynn denied that there was any Inſufficiency upon the 
Face of this Bill. He inſiſted that they could not avail them- 
ſelves of this Objection, otherwiſe than by Pa. The Bill muſt 
be either quafſhed, or anſwered: And they don't move to have it 
quaſhed. The Defendants ought therefore to be ſet to the Bar, 
and arraigned upon it. 


Mr. Dunning anſwered, that they could not plead to it; be- 
cauſe ſuch a Plea would be averring againſt the Record. 


Mr. Serjeant Leigh, Mr. Walker, and Mr. Davenport, for the 
Appellant, argued that as the Court had received the Bill, and 
the Defendants had not prayed to quaſh it, it muſt be anſwered : 
And if they nad a Defence againſt it, or could take Advantage of 
it, it muſt be by Pla. They even aſſerted that the Fact alledged 
in the Bill is true. For, the whole Term is conſidered as One 


Day: And therefore this is an Act of One and the ſame Day. 


Neither Matthew could object“ that Patrick was not in Cuſtody;“ 
nor Patrich, „that Matthew was not in Cuſtody.“ At leaſt, 
there can lie no Objection in the Mouth of Mattbess: For, He 
was then in Cuſtody. Only One Bill could be brought againſt 
Both. This is the only Method, 


Mr. Wallace and Mr. Dunning urged, that the Idea of the 


Perſon who framed this Bill certainly was, that Both would 
be brought into Court, and Edt committd to the Cuſtody of the 
Marſhal, at the very ſame Time, Yet, notwithſtanding the ficti- 
tious Notion of the whole Term being but One Day, or a whole 
Day being but as One Inſtant, it is clearly true, in real Fact, 

Vol. V. T « that 
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„% that Patrick was not in Cuſtody, at the Time when this Bill ſays 
© that he was: Nor was he in Court, when the Bill was ar- 


raigned againſt him. Therefore the Court had no Authority te 
receive the Bill, as againſt bm. 


Tur Two JuDGEs were of Opinion, That they could 
not refuſe the Arraigning the Defendants at the Bar, upon this 
Bill; as there had been no Motion made ** to quaſh it.” The 
Appellant ought not therefore to be precluded from the Liberty 
of arraigning them; whatever Objections the Defendants might 
be intitled to take, after the Arraignment. 


The Defendants were then ſet to the Bar. 


Serjeant Leigh thereupon arraigned the Appeal. Which he 


did, by reading over only the Bill itſelf; paſſing over the 
Memorandum-Part, or Introduction to it. . 


Mr. Benton then read it, in the ſame Manner; beginning where 
the Serjeant begun; and only changing the third Perſon to the 
ſecond, v:2. altering ** He” into“ You,” and addreſſing him- 
ſelf to the Defendants, And he concluded with aſking them 
ſeparately ** Whether they were guilty of the Felony and Murder 
charged upon them by this Bill of Appeal, or not Guilty.“ 


The Counſel for the Defendants then prayed that it might 
proceed no further at preſent; As they had had no previous No- 
tice at all of being brought up hither this Morning; nor had 
had any Oyer of the Original Writ, Return, and Declaration; 
And it was then underſtood to be a Count upon the Original 
Writ. Therefore it was not reaſonable, they ſaid, that the De- 
fendants ſhould be called upon to plead now directly. And yet 


they did not care to move expreſsly and explicitly for an Aa- 
gournment of the Appeal. 


Serjeant Glynn, on the other Side, declared that he did not 
deſire to precipitate the Matter. 


THe CouRT (the two Judges) on their Part, were not 
inclined to adjourn it, as from tbemſelues, without any Motion 
on either Side. They were not to interfere, they ſaid, one 
Way or another, without Motion from either Side. 

Neither Side, however, inclined to move to adjourn it. 


Tur 
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THE CovRT at Length ſaid, that they ſaw no Harm 
in adjourning it till next Term, the Appellant did not object 
to It. 


The Counſel for the Appellant did met object to it. 


Tur CourT thereupon made a Rule to adjourn the 
Appeal till Friday next after the Morrow of the Holy Trinity ; 
and remanded the Defendants; And ordered them to be brought 
up again upon that Day. 4 


Tur RULE was in theſe Words—The Defendants be- 
ing this Day brought to the Bar of this Court, and ar- 
raigned ; and being called upon to plead; and the 
ſame being objected to, for Want of ſufficient Notice 
IT 1s ORDERED that the Appeal between the Parties 
be adjourned to Friday next after the Morrow of the 
Holy Trinity; And that the Defendants be remand- 
ed into the Cuſtody of the Marſhal of the Marſhalſea 
of this Court; And that the ſaid Marſhal do bring 
the Defendants into this Court, upon the ſame Day, 


By the Court. 


Note—it is uſual to mention, on whoſe Motion eve- 
ry Rule of Court is made. But here was no Men- 
tion of any Counſel (cither of the One Side or 
the other) on whoſe Motion the preſent Rule 
was made. 


On Friday 15th June 1770, The Defendants were according- 
ly brought into Court; And the Appellant was alſo preſent in 
Court. The Defendants were not now {et to the Bar. 


Serjeant Glynn moved, that the Defendants might plead. 


The Counſel for the Defendants objected, that they had not 
yet had Oyer of the Original Writ, Return, and Declaration, 
which he prayed the firſt Day.“ They ſaid they had examined 
the Records in Court; and there was no ſuch Writ here: 
Therefore it was out of their Power to take Copies of it. - In 
Child's Caſe, 2 Bu/ftrode 19. the Court ordered the Sheriff to re- 
turn his Writ preſently. They ought to bring it into Court. 


Serjeant Glynn denied that they were obliged to bring it into 
Court. We have nothing to do with it. We have not the 
legal Cuſtody of the Writ: We can not give Oyer of it. 

1 TE THE 
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Tux CourT (Lord Mansfield, Mr. Juſtice Wille, and 
Mr. Juſtice Blackftone,) were All of Opinion, that as it appeared 
upon the Return of the Sheriff of Kent and the Keeper of 
Maidſlone Gaol to the Habeas Corpus directed to them, * that there 
was an Original Writ ; and as Oyer of it had been prayed and + 
granted ; they ought to have it, before any further Step can be 
taken to oblige them to plead: And the Appellant ought to 
produce the Record. | 

Let them be remanded. 


On 7. ueſday 3d. July 1770, 


Serjeant Glynn notified, that they intended to bring up the 
Defendants To-morrow ; and to argue“ that the Court ought 
« not to have granted Oyer of the Writ.” 


It was anſwered, by the Court and the Counſel for the De- 
« fendants, „that this Oyer had been granted long ago (the 
& 25th of May,) in a preceding Term: And Mr. Juſtice Aden 
(now in Court) intimated, that if the Court had granted Oyer 
when they ought not to have granted it, it was Error. 


Tur CouRT thought it would be improper and incon— 
venient to enter into a ſolemn Argument upon this Queſtion, 
upon the laſt Day ot a Term, (as 1o-morrow would be:) But, 
upon Serjeant G/ynn's obſerving, that though it ſhould not be 


ſolemnly argued, yet it was neceſſary that ſomething ſhould be 
done; and, at leaſt, the Appeal adjourned ; 


A RULE was made, to bring them up To- 
morrow, at the Sitting of the Court. 


Next day (Wedneſday 4th July 1770.) 
The Defendants being brought 7:70 Court, (not ſet at the Bar,) 


Mr. Cox moved, on behalf of the Appellant, that the Appeal 
might be adjourned till next Term. 


Tur CouRT granted the Motion; and ordered the 
Defendants to be 


REMANDED., 


The Rol was — The Defendants being this day 
brought into Court, IT Is ORDERED that the ſaid 


F  * Defendants 
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Defendants be again i remanded into the Cuſtody of 
the Marſhal of the Marſhalſea of this Court; And 
that the ppeal between the Parties be adjourned 


until Tre/ bo next after the Morrow of all Suuls 
next coming. | 


On Tueſday this 6th of N:vember 1770, being the firſt Day ol 
the preſent Micharlmas Term, 


The D:fcndants were brought into Court, by a Habeas Cor- 
pus, applied tor by themſelves. 


Serjeant Gn moved, that they might plead. 
Mr. Wallace moved, that the Appellant might be called. 
Tux APPELLANT was e 4.4 called Ann Big- 


« by, Come forth, and proſecute your Appeal againſt Matthew 
* Kennedy; Or he will be diſcharged :”” This was repeated 


three Times in each Cauſe. But the Appellant, though thus 


called upon three Times in each Cauſe, did not appear. 


Mr. Wallace thereupon moved, that the NonsviT might be 
Recoraed. 


Loxp MansFirLD—Let the Nonſuit be recorded. 


Mr. Wallace then moved, that the Defendants might be re- 


manded into the Cuſtody of the Marſhal. 


LoRD a bs the 8 be remanded 
into the Cuſtody of the Marſhal. 


See upon this Subject, 2 Hawkins's P. C. 
ch. 23. pa. 155 & 161. 
Tinkler verſus Poole and Another. 


H1S was an Action of TROVERH for Goods ſeized by a 
Cuſtom houſe Officer. It was a Parcel of Herrinꝑs ſeiz- 


ed by him for not having ſatisfied the Salt-Duty, and carried by 


him to the King's Warehouſe. It was agreed that they were 
not ſeizable: And the only Queſtion was Whether 7th:s SpE- 


cixs ef- Adion /ay, againſt the Officer, for ſeizing them and car- 


5 


'rying them away. 


„ 1 Serjeant 
(1 


Tueſday 1 1t6 
Nov. 1770. 


—̃—— —— <> — — — — 


6b 58 


Mich. Term 11 Geo. 3. B.R. 


Serjeant G/ynn, for the Plaintiff, argued that it did, The 
Converſion, he ſaid, was the ſubſtantial Part of the Action: The 
Trover is fictitious. The Defendant had no Authority to take 
them. He took them wrongfully. He was a Wrong-doer, 


He acquired a tortious Property of them in Himſelf. 


Trover lies in ſimilar Cauſes. It lies againſt a Sheriff, for 
the unlawful Converſion of the Goods of a Bankrupt. 1 Bur- 
row, 20 to 37. Cooper and Another, Aſſignees of William Johns 
a Bankrupt, againſt (hi/ty and Blacki/ion, Sheriffs of London. 
A tortious Taking is, in itſelf, a Converſion, 


There is indeed a ſingle Ni prius Caſe reported in Bunbury 
67. Mich. 1720, At Guildhall Sittings after that Term, before Ld. 
Ch. Baron Bury; Etrich v. an Officer of the Revenue. Upon an 
Information of Seizure of Goods, there had been a Verdict 
for the Defendant : Who afterwards brouvyht Trover againſt the 


Officer, for the Goods, The Attorney General objected, that 


Trover did not lie for theſe Goods, (For that the Seizure of 
them and putting them into the Cuſtom-houſe Warehouſe could 
not be ſaid to be any Converſion to his own Ule;) but Treſpaſs, 
or Treſpaſs upon the Caſe: And Mr. Attorney inſiſting upon a 
Special Verdict, and the Chiet Baron inclining to be of that 
Opinion, “that Trover would et lie;” the Plaintiff choſe to 
be Nonſuited. But this is no folemn Determination. 


Lord MansFlELD ſaid, Mr. Bunbury never meant that 
thoſe Caſes ſhould have been publiſhed : They are very looſe 
Notes. 


Mr. Juſtice WILIES mentioned another Caſe in Bunbury 
pa. 80. Trin. 1721. Jjrael v. Etheridge et al, where Baron Price 


| ſaid that it was now allowed and taken for Lau“ that Trover 


* did nit lie againſt an Officer, for ſeizing ab/gue probabili Cauſa ; 
„ but Treſpaſs would.” Baron Montague was of Opinion, 
that neither Trover nor Treſpaſs would lie; becauſe the Seizure 
«« is not contra Pacem: but that Treſpaſs upon the Caſe, ſetting forth, 
*« that the Seizure was ab/que probabili Cauſa, would lie.” Baron 


Page was of Opinion, that Treſpaſs, or Caſe for the Con- 


% ſequential Damages, will lie.“ 


Mr. Dunning, for the Defendants, remarked upon the Caſe 
laſt cited, tbat it appeared by it, that the three Barons, Price, 
Montague, and Page, all concurred in the Opinion“ that Trover 
% would not lie.“ 


Lord 
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Loxd MansFIitLD—lt is a very looſe Note. It makes 
Baron Montague ſay * that Treſpaſs would not lie.“ 


Mr. Juſtice Wir rs mentioned the Caſe of Kenicet v. 
Bogan in Yelverton 198: which was Trover and Converſion of 
two Tons of Wine, taken for Priſage. 


Lox D MANSFIELD, whotried the preſent Cauſe, ſaid He ſav- 
ed this Point,upon the Caſes cited out of Bunbury, by the Counſel 
for the Defendants. But Nothing is clearer, than“ that Trover 
& lies,” It is a wrongful Converſion; let the Property be in whom 
it will. 


The Caſe of Chapman v. Lamb, in 2 Strange 943, was men- 
tioned by Mr. Wallace ; which was ſubſequent to the Others, 
being in Michaelmas Term 6G. 2. It was Trover againſt a Cuſtom- 
houſe-Officer for 14 Shirts, a Night- Gown, and Cap, ſeized for 
Non- Payment of Duty; which were ſtated, negatively, “ not 
© to be imported as Merchandize.” The Plaintiff had Judg- 
ment; without any Objection to its being an Action of Trover, 


Tur CouRT ordered the Posr EA be delivered to the 
PLAINTIFF, 


Note— As to the two Caſes in Bunbury, viz. Etriche v. an 
Officer of the Revenue, pa. 67. and Ijrae! v. Etheridge et al. 
pa. 82. in the third Term after the former; I very ſtrongly 
ſuſpect them to he a Continuation of the ſame Caſe. The 
Owner of the Goods, finding that his Action of Trover 
met with ſo much Oppoſition, choſe to give it up; and 
ſeems to have immediately brought his Action of Treſ- 
paſs againſt the Officers: Which is the Subject of the 
latter Caſe. The Names Etriche” and“ Etheridge” found 
very nearly alike, to the Ear; though they have leſs 
Reſemblance, to the Eye, when written. The only Diffi- 
culty is, that in the former Caſe, Etriche ſeems to be 
the Owner of the Goods; in the latter, Etberidge and 
others ſeem to be the Officers of the Revenue. But 
this Difficulty vaniſhes, upon the Suppoſition that Mr. 
Bunbury's were looſe and inaccurate Notes, not intended 
for more than to refreſh his own Memory : For, no Sort 
of Inaccuracy is more frequent amongſt Note-Takers, than 
an Inattention to the preciſe Names of the Caſes, and the 
Tranſpoſing the Names of the Plaintiffs and Defendants. 


Now, 
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Now, ſuppoting ſuch a Tranſpoſition to have happened, 
in taking d of the two Notes; The whole Diffi- 


calty is at an End, and the apparent Difference recon- 
ciled. 


"Thurſday 


1 Hopwood wver/us Adams. 
der 4770. 
A JOUDGMENT was entered up by an Attorney's Clerk; 
who uſed the Name of Mr. Cobb, a regular Attorney; but 
without r. Code Knowledge or Conſent, 


Mr. Wallace had therefore moved, on Behalf of the Defendant, 
to ſet this judgment aſide, as an irregular One. 


Mr. Dunning, on Behalf of the Plaintiff, inſiſted very ſtrenu- 
ouſly upon its being a regwiar One. The Attorney's Clerk, who 
entered it up, was employed by the Plaintiff, and uſed the Name 
of a regular Attorney. M hatever Penalty he may have incurred, or 


however he may be anſwerable for his Conduct, Yet the Judg- 
ment is regular. But 


Lorp MaANnsFIELD, Mr. Juſtice W LIESs, and Mr. Juſ- 
tice ASHHURST, (Mr. Juſtice AsToN being abſent, in Chan- 
cery,) were unanimous that it was irregular, and ought to be 


{et aſide. 


JupementT ſet aſide. 


Monday tod Buth ver/zs Bates. 


November, 


1770. R. Dunning ſhewed Cauſe, on Behalf of the Plaintiff, why 


Common Buil ſhould not be accepted. 


The Action was brought upon a Judgment of Nonſuit, merely 


for Coſts. 


; Mr. Dunning endeavoured to diſtinguiſh this Caſe, from that 

of an Action brought upon 2 Judgment, wh:re the O-rg:1nal 
| Debt was under ten Pounds, but tne Judgment is, by Ad 1110+ 0 
the Coſts, raiſed to up<cards of ten vound:; (in which Cate, the 


„v. ante, Defendant is * not holden to Special Bal.) 
Vol 4th. Pas 

2117 2118, 

B: lither v. 2 | But 
Gibbs. 
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But Loxp MAxsTIETD and Mr. Juſtice As rom were ſo 
far from allowing ſuch a Diſtinction, that they thought it rather 


leſs reaſonable to hold to Special Bail, in the preſent Caſe man 
in the Caſe alluded to. 


Mr. Lucas was for the Defendant. 


Tux RvuLE was made abſolute, for accepting Common 
Bail. 


Rex ver/us Woodfall. 


Tueſday zcth 
Novem ber 


HIS Cauſe firſt came before the Court, on Friday 22d TOY 


June 1770. 


Mr. Lee then moved, on Behalf of the Defendant, to 


the entering up Fudgment againſt bim, upon the Verdict found in 
this Cauſe. 


A Croſs- Motion was made at the ſame Time, by the Counſel for 
the Crown, for the Defendant to ſhew Cauſe why the Verdict 


ſhould not be entered according to the Uegal Import of the Finding 
of the Jury. 


It was an Information againſt the Defendant, by the Attorney 


General, for Printing and Publiſhing in the Public Advertizer, 
a Seditious Libel Signed 7unzms. Upon the Trial, the Jury found 
him guilty of the Frinting and Publiſhing, ox Lx. 


Taye CouRT granted Rules to ſhew Cauſe, upon 


each of theſe two adverſe Motions; and ordered them 
Both to be brought on upon the ſame Day. 


Accordingly, on Tueſday 3d July 1770, Cauſe was reciprocally 


 ſhewn, on each. 


Serjeant Glynn and Mr. Lee argned for the Defendant: Mr. 


Thur lee, (Solicitor General,) Mr. Morton, Mr. Wallace, Mr. Dun 


ning, and Mr. Walter, for the Crown. 


On the Part of the Defendant, it was infiſted that the Verdict, 
as found, did not amount to find Mr. Moecdſall guilty of the Charge 
in the Information; but rather to acquit him of it. For, he 
is charged with Printing and Publiſhing this as a Libel, with a 
malicious and criminal Intention : But the Jury find him guilty 


Vor. V. X of 


— * 


— 
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of printing and publiſhing, only. Whatever the Jury do not * 


implies a Negative: But this goes further; it ſays expreſily, 
that they find this, and this only. 


A Criminal Motive goes to the Conſtruction of the Offence : 
A Criminal Intention is its Eſſence, And this the Jury have 
pegatived, 


They are Judges of Law and Fatl, as far as Law is involved in 
Fact. They may take this upon them: And here they have done 
ſo. They meant to acquit him of all Criminal Intention : And 
One of the Jurymen has made an Affidavit “ that he meant to 
„ acquit him of all criminal Conſtruction: And if he had thought 
© that that could not have been thus done, he would have ac- 
„ quitted him.“ Therefore this can't be conſidered as a Verdict 
of Conviction by twelve Jurymen. A Verdict ought to be found 
clearly, fully, and diſtinctly: It can't be ſupplied by Inference; 
neither can it be amended by any Notes of the Aſſociate, in 2 
Criminal Caſe. 1 Salt. 53. Rex v. Bold. 18alk., 47. Rex v. Keate. 


They alſo cited Cro. Zac. 210. Cork v. Laneday; and Merton 
106; and Drury v. Dennis; 2 Rolle's Abridgment 693. Title, 
Verdict,“ Letter S. pl. 5. between Baugh and Philips, referred 
to by Ld. Ch. J. Vaughan in the Caſe of Rowe v. Huntingten, 
Vaughan 75, 76. Who there ſays “ that Finding the Point in 
„ Iſſue, by way of Argument, in a general Verdict, is never per- 
„ mitted; not though the Argument be neceſſary and conclu- 
*« five.” There can be no Supply by Intendment, in any Cafe ; 
much leſs in the preſent, where it is impoſſible to ſupply the 
Verdict by Intendment, becauſe no Body can know what the 
Jury did intend, or by what Rule, or upon what Principle they 
decided; unleſs Afﬀidavits from the Jurymen were allowed to 
be read. Another Authority that they cited, was the Caſe of Shel- 
ley v. Alſop, in Yelverton 77, 78. which was a F inding of the Al- 
ſumpſit by foreign Implication ; “ which is not good, (as it is 
« there ſaid,) upon any general Iſſue:“ And it is there laid 


down, that the Jury ought to give their Verdict preciſely ac- 
cording to their Charge.“ 


They inſiſted, that the Verdict ought to remain in the Word. 
of the Jury; without expunging any of their Words, or ſub- 


 ſtituting Others in their Places, or controlling them under an 


Pretence of legal Conſtruction. They ought to be left as they 


ſtand; that the Defendant may have the Benefit of a Writ of 


Error to the Houſe of Lords , if the Opinion of this C 
Hould be againſt him. : P iS Court 


They 
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They hoped, however, that the preſent Finding would be eſ- 
teemed by the Court to amount to an Acquittal of the Defendant. 


But, if the Court ſhould not go fo far as to hold it tanta- 
mount to an Acquittal, there ought, at leaſt to be a Vrnire facias 
de novo. It certainly is not a Conviction: And if it be not 
an Acquittal, it can be no more than an imperfe& Verdict. 
And if a Verdict be imperfe#, there mult be a Venire facias de 


novo. But We hope for his Diſcharge, as upon a Verdict of 
Not Guilty. 


On the Part of the Proſecution, it was argued that the preſent 
Verdict could not be conſidered as a Verdict of not guilty. It 
poſitively and explicitly finds him Gπ] ö of the Printing and 
Publiſhing : And it don't import any Negation of his Guilt, 
as to the Reſt. The Word * only” does not import the Ex- 


cluſion of any thing but ads It can't exclude Concluſion of 


Law. 


It is certain that a Verdi& can't be amended in Matters of 
Fa#: But it may be perfected in Point of Form. The Officer 
takes his Note ſhort: But the neceſſary Finiſhing of the Sen- 
tence may be ſupplied. The Subſtance and Matter of this 
Iflve is ſufficiently found: The Court may order it into a proper 
Form. The Law here implies the Intention. The Printing 
and Publiſhing was all that the Jury were to inquire about. 
This Verdict is not Imperfect; nor is there any Need of ſupply- 
ing any thing by Intendment. The Intention muſt be collected 
from the Libel itſelf. The Intention is the Giſt of the Offence. 
The Verdict ought to be entered according to the true Mean- 
ing and Intention of the Jury, Something is always to be add- 
ed to every Verdict: The Entry is never in the very identical 
Words uſed by the Jury; which are always conciſe, and not 
full and formal enough to ſtand ſupported againſt a Writ of 


Error. 


Whether a Jury may or may not take upon themſelves to 
judge of Matters of Law, they muſt at leaſt do it at their Peril. 
But here they have not done it at all: They have not deter- 
mined, that this Paper is not libellous. So that Whether they 
may at their Peril do it, or Whether they may not, they have not 
here riſqued that Peril, The Import of their Verdict is a ge- 
neral Finding of the Fas, without expreſſing any Senſe of their 
own upon the Law. 
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In the Caſe of the King againſt Beere, reported in 12 Mad. 
218. 2 Salk, 217. 1 Lord Raym. 414. Carthew 407. and Holt 
5. the Jury, as to the Writing and Collecting of the Libels on- 

, find him guilty, prout in Indiftamento ſupponitur : And as 
Y all other things charged in the Indictment, preter Scriptionem 
et Collectionem, they find him not guilty. The Charge was for 
compoſing, making, writing, and collecting ſeveral ſcandalous 
falſe and ſeditious Libels. The Finding was —** quoad Scriptio- 
„nem et Collectionem Libellorum in Indictamento mentionat' tantum, 
« quod defendens eft culpabilis ; ; et qucad totum refiduum in eo- 
« dem Indictamento content', quod defendens non e&ft inde culpa- 
« bilis,” It was holden * that the bare Writing and Col- 
«« lecting the libellous Matter was criminal ;”” and * that the 
« general Finding ſhall be taken to be criminal.” And Turton 
„ and R:keby cited ſome Caſes to prove, “that the Writing of 
« a Libel, without Publiſhing it, was puniſhable by Indi&- 
„% ment.“ 


They alſo cited Moore 194. Dyer 362. Hobart. 54+, Moore 
888. 2 Lev. 111. and, to prove that the Word “ only” might 
be rejected, 2 Saunders 380. Co. Lit. 227. | 


Serjeant Glynn replied ; enforcing the former Argument, and 
denying that the Caſe of Beere, or other Caſes now cited, were 
like the preſent Caſe, 


Lord MANSFIELD—It is much too late in this Term, 
for any thing to be further done in this Cauſe, with any Effect. 
Let it ſtand over to next Term. 


CUR ADVIS' 
On this Day (Tueſday 20th November 1770,) 
His Loxpsnir delivered the Opinien of the Court, 


This comes before the Court upon two Rules: The jir/ (ob- 
tained by the Defendant) ** to flay the entring up Judgment on 
the Verdict in this Cauſe;” The /econd (obtained by the Attorney 
General,) „ that the Verdict may be entered according to the 
1 gal Impert of the Finding of the Jury.” 


The laſt Rule muſt, from the Nature of it, | be firſt di ſcuſſed; 
Becauſe the Ground of Argument upon the other cannot be ſet- 
tled, till this is diſpoſed of. 

Upon 
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Upon his Rule, it is neceſſary to report the Trial. 


The Proſecution is an Information againſt the Defendant, 
for Printing and Publiſting a Libel, in the Public Advertiſer, 
ſigned © Jux1us:” The Tenor of which is ſet out, with proper 
AVERMENTS as to the Meaning of the Libel, the Subject Matter, 
and the Perſons, concerning which and of whom it ſpeaks ; with 
INxvUENDos filling up all the Blanks, and the usvaL EPpiTuerTs. 


In Support of the Profecuticn, They proved, by Nathaniel 
Crowder, ** that He bought the Paper produced and twelve 
« more, from (d the Defendant's Publiſher, in the De- 
„ fendant's Publiſhing-Room at the Corner of Foy-Lane; That 
« he goes often there; has occaſionally ſeen the Printing— 
« Room; ard has had Papers in the Printing-Room.“ 


They read the Paper produced : And the Tenor agreed with 


the Intormation. 


George Harris, Regiſter of Pamphlets and News-papers, prov- 
ed „that the Defendant, by Himſelf and Servants, paid the 
„% Duty for Advertiſements in the Public Advertiſer, That 
„ the Defendant had paid, himſelf; and all the Payments were 
„ in his Account. That the Deſendant has made the uſual Af- 
« fidavit; and has been allowed the Stamp-Duty for ſuch Pa- 
« pers as were unſold, That the Dutics for Advertiſements 
« in the Paper in Queſtion were paid by the Defendant's Ser- 
„ vant; and the Receipt given on the Defendant's Account.“ 


William Lee, Clerk to Sir Jon Fielding. proved © that He 
„ often carried Advertiſements for the Public Advertiſer, to 
© the Defendant's at the Corner of Toy-Lanve. That he gene- 
* rally paid ready Money. That he has ſeen Money paid to 
„ the Defendant for Advertiſements; and he had a Receipt 
„ from the Defendant, ſigned by Him, the 29th of November, 
* for 32/. for printing Advertiſements in the Public Adver- 
« tier.” | 


On the Part of the Defendant, They called No Witneſſes, 


His Counſel objected to Ame of the INx x ENS Dos: But they 


principal y applied to the Jury, to acquit the Detendant, from 


the | aper being INNOCENT, or nt liable to the EPITHETS given 
it by the Information; or, that the Defendant's IN TEN T in 
publiſhing did noe deſerve the Epithets in the Information. 

Vol. V.. * There 
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| There was no Doubt but that the Evidence, 7f credited, a- 
mounted to Proof of Printing and Publiſhing by the Defendant, 


There may be Caſes where the Fact proved as a Publication 
may be juſtified or excuſed as lawful or innocent. For, no Fact 
which is not Criminal in caſe the Paper be a Libel, can amount 
to a Publication of which a Defendant ought to be found Guilty. 


But 0 Queſtion of at Kind aroſe in /ig Cauſe. 


Therefore I ditected the Jury to conſider “ Whether Al the 
« Innuendos and all the Applications to Matter and Perſons made 
by the Information, were, in their Judgment, the TRur Mr an- 
* ING of the Paper.” If they thought otherwiſe, they ſhould ac- 
quit the Defendant : But if they agreed with the Information, and 
believed the Evidence as to the Publication, they ſhould find 
Him Guilty. 


If the Jury were chliged to find whether the Paper was a Li- 
bel, or Whether it was a Libel to ſuch a Degree as to deſerve 
the Epithets given it by the Information; or to require Pref of 
the expreſs Intent of the Defendant in Printing and Publiſhing, 
and of its being malicious to ſuch a Degree as to deſerve the Epi- 
thets given it by the Information, T this Direction was wrong. 


In Support of it, I told them, (as I have, from indiſpenſable 
Duty, been obliged to tell every Jury upon every Trial of this 
Kind,) to the following Effect. 


That“ Whether the Paper, Meaning as alledged “ by the 
Information, was z7 Law a LiBrL,”' was a Queſiton of Law, 
upon the Face cf the Record: For, after Conviction, a Defendant 
may move in Arreſt of judgment, if the Paper is not a 
Libel, | 


That all the Ehithets in the Information were formal Inferences 
of Law, from the Printing and Publiſhing. 


That no Proof of expreſs Malice ever was required ; and, in 
moſt Caſes, is impoſſible to be given. 


That the Verdict finds only what the Law infers from the 


Fact. Therefore, after Conviction, a Defendant may, by Affi- 
davit, leſlen the Degree of his Guilt, 


I 8 That 
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That where an Act in itſelf indifferent, if done with a particular 
Intent becomes Criminal; there the Intent muſt be proved and 
found : But where the Act is in itſelf wniawfull, (as in this Caſe,) 

the Proof of Juſtification or Excuſe ligs on the Defendant; and 
in Failure thereof, the Law implies a Ckiminal Intent. 

Tux Jury ſtaid out a great While, many Hours. At laſt, 
they came to my Houſe; (the Objection ** of its being out f the 
% County” being cured by Conſent.) In anſwer to the uſual Queſ- 
tion put by the Officer, the Foreman gave their Verdict in theſe 
Words—** Guilty of the Printing and Publiſhing, oxXLY.” No— 
thing more paſſcd. 


The Officer has entered up the Verdict /teraily; without fo 
much as adding the utual Words of Reference, to connect the 
Verdict with the Matter to which it related. 


Upon this, the /wo Rules I have ſtated were moved for, 


Upon that obtained by the Attorney General, the Afﬀidavit of a 
Juror was offered by the Counſel for the Defendant. 


But We are All of Opinion, ** that it can zo be received.” 


Where there is a Doubt, upon the Judge's Report, as to what 
paſſed at the Time of bringing in the Verdict; there the Affidavits 
of Jurors or By-Standers may be received, upon a Motion * for 
« a New Trial” or to rc&ifty a Miſtake in the Minutes :” 
But an Affidavit of a Juror never can be read, as to what He then 
thought or intended. 


This Motion conſiſts of two Parts: Firſt, to fill up the formal 


Words of Reference; the ſecond, to omit the Word only.” 


We are All of Opinion, * that the % is a technical Omifſion 
% of the Clerk; and ought to be ſet rigbt:“ As to the ſecond, 
« that the Word ONLY muſt /tand in the Verdict.“ 


There is no Ground from any thing which paſſed, to explain 


the Senſe of the Jury ſo as that the Officer might have entered 
a general Verdict. 


No Argument can be urged -for om7ting the Word * only,” 
which does not prove “ that it can have no Effect though inſerted.” 
And 
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And therefore it is a Queſtion of Law, upon the Face of the 
Verdict. 


Tur DEFENDANT 's Motion muſt be conſidered upon the 


Ground of the Word * only” STAN DING. Was it omitted, 
there could be no Doubt. 


Guilty of Printing and Publiſhing,” where there is no other 


Charge, is“ GuiLTY :” For, Nothing more is to be found by the 
JuRY. 


In the Caſe of the King and Williams, the Jury found the De- 
fendant “ guilty of Printing and Publiſhing the North-Briton, 


«© NY. 45. The Clerk entered it up, © Cuilty:“ And no Ob- 
jection was ever made. 


Where there are mere Charges than One, “ Guilty of ſome, 
e only,” is an Acquittal as to the Reſt, 


But in his Information, there is uo Charge except for Printing 


and Publiſhing. 


Clearly, there can be mo Judgment of AcquiTTAL ; Be- 


cauſe the Fact found by the Jury is the very Crime they were 
to try. 


The only Queſtion is © Whether, by any Poſſibility, the Word 


c only” can have a Meaning which would get or covtradit 
e the Verdict.“ 


«© That the Law, as to the Subject-Matter of the Verdict, zs 
« as I have ſtated,” has been fo often unanimouſly agreed by the 
whole Court, upon every Report I have made of a Trial for a 


Libel, that it would be improper to make it a Queſtion nc, in 
this Place. 


Among Thoſe that concurred, the Bar will recollect the Drad, 
and the Living not now bere. 


And We All agen declare our Opinion ** that the Direction i is 
* right and according to Law.“ 


This Direction, though often given with an expreſs Requeſt 
from Me «© that if 3 was the leaſt Doubt, they would move 
« the Court, has never been complained alt is Court. And 


yet, if it had been wrong, a New Trial would be of Courſe. It 
is not rw complained ct, 


Taking 


— 
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Taking then the Law to be according to this Direction, the 
Queſtion is“ Whether any Meaning can be put upon the Word 
„ only,” as it ſtands upon the Record, which will t the 
Verdict.“ 


If they meant to ſay © they did not find it a Lbe/,” or “ did 
* not find the Epithets, or “e did not find any expreſs Malicious 
« Intent;” It would t affect the Verdict; Becauſe none of theſe 
things were to be proved, or found, either Way.” 


If, by ** only,” they meant to ſay “ that they did net find the 


„ MEANING put upen the Paper by the Information; they ſhould 
have ACQUITTED Him. 


If they had expreſſed this to be their Meaning, the Verdict would 
have been zncon/i/lent and repugnant; For, they ought nat to find 
the Defendant guilty, wnlc/s they find the Meaning put upon the 
Paper by the Infor mation : And Judgment of Acguittal ought to 
have been entered up. 8 


If they had red their Meaning, in any of the ober Ways, 
the Verdict would ct have been affected; And Judgment ought 
to be entered upon it. 


It is impoſtible to ſay, with Certainty, Vat the Jury really 
« did mean.” Probably, they had different Meanings. 


If they could poſſibly mean that which, F expreſſed, would 
acquit the Defendant, He ought not to be concluded by this 
Verdict. 


It is poſſible, Some of them might mean, not to find the 
ac Hale Senſe and Explanation put upon the Paper by the Innuendos 
in the Information. 


If a Doubt ariſes from an ambiguous and unuſual Word in the 
Verdict, the Court ought to lean in favour of a Vegire de 
Ngusg. 


We are under the % Difficulty ; becauſe, in Favour of a De- 
fendont, though the Verdict be fu//, the Court may grant a 
New Traal. 


And We are All of Opinion, upon the Whole of the Caſe, 
«© That there ſhould be a VENIKE DE Novo.” 
Vor. V. 2 | Mr. 


— . 
— — 


at 
© n—_— 


— 
2 * » 


— 
— 
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Mr. Attorney General ſaid, The Original Paper was loſt; or, 
at leaſt, was never returned back. 


Lord MANSFIELD. Nothing of that Sort will vary the 
Juſtice of the Judgment. 


Bleſard againſt Hirſt and Another. 


| HIS was an Action brought againſt the Defendants who 

are Partners in Trade, as Indorſers of a Bill of Exchange. 
The Defendants pleaded the General Iſſue. And on the Trial 
it appeared in Evidence, that William Tepham of Leeds in the 
County of York, on the 8th Day of March 1769, drew a Bill of Ex- 
change on Meſſrs. Kt in London, bearing Date the ſame Day, 
for 30 J. payable ſix Wee ks after Date to the Defendants or Order, 
for Value Received; who indorfed it to the Plaintiff, On the 
18th March, the Plaintiff who reſides at Bradford in Yorkſhire, ſent 
the Bill to Lewrs and Martin his Correſpondents in London; who 
received it on the 21ſt March, and on that Day or the next Day 
after preſented it to Meſſrs. Klotz on whom it was drawn, for Ac- 
ceptance; who then refuſed to accept it. On the 22d of April, 
which was the Day on which the Bill became due, it was preſented 
by Leu and Marlin, and proteſted for Non- payment. That T! op= 
ham, the Drawer, continued in Credit till the 11th of April. 
Soon after which, a Commiſſion of Bankrupt Iſſued againſt 


him—That no Notice was given of the Refuſal to Accept the 


Bill: But on the zgth of April, the Plaintiff gave Notice to 
the Defendants that Meſirs. Ne had refuled to pay the Bill; 
and that it was returned, with Charges of Frotelt. On the 2d of 
May, one of the Defendants called at the Plaintiff's, in his Wa 
from his own houle to Leeds; and told the Plaintiff he would 
take up the Bill as he came back: but on his Return, he faid 
he had been adviſed that he was not bound to.do it. Plain- 
tiff had a Verdict for 304. Subject to the Opinion of the Court 
of King's Bench upon the Queſtion “ Whether under the Cir- 
< cumſtances of this Cale the Plaintiff is Intitled to Recover.“ 


Ja. Wallace for Plaintiff. 
John Lee for Defendants. 


The Fact therefore was that an Inland Bill of Exchange was 
drawn by Topham upon Meſſrs Klotz; and was indorſed by the 
Defendants to the Plaintiff; who preſented it for Acceptance. 


It 
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1 was refuſed to be accepted. The Plaintiff kept it in his 
Hands three Weeks, without giving Notice to the Perſon from 
-whom he received it, „that it had been refuſed to be accept- 
'& ed.” Topham remained in good Credit during theſe three 
Weeks; and then failed, before the Time of Payment came, 


The Queſtion was“ Whether the Plaintiff, the Holder of 
ee the Bill, could recover of the Perſon from whom he received 


it; when he had thus neglected to give bim Notice of the Refuſal 
e 70 accept . 


Mr. Davenport 'argued it for the Plaintiff; Mr, Lee for the 
Defendants. 


Mr. Davenport faid that no ſuch Notice was neceſſary to be 
given. He owned that it might have been more candid, to have 
given it: but he denied that the Law required it. At Common 
Law, there was no Need to preſent an Inland Bill of Exchange 
for Acceptance. The 3@& 4 Ann. c. 9. extends the Proteſting 
of Inland Bills of Exchange given by 9 & 10 W. 3. c. 17. for 
Non- Payment, to the Caſe of Non- Acceptance : But 38 of 


theſe Acts take away the Remedy upon the Bill itſelf, which the 
Payee before had. 


Mr. Lee ſaid, The Queſtion was not * Whether the Holder 
of the Bill was ob/zged to preſent it for Acceptance, Here, he 
did preſent it; and it was refuſed: and the Iadorſer of the Bill 
ought to have been apprized of it. If any Damage happens for 
Want of Notice, the Perſon who neglects to give the Notice 
-ought to be the Sufferer. It is a FF raud, to conceal it. Other 
Perſons may be greatly injured by ſuch Concealment. Topham 
remained three Weeks in good Credit: So that the Tndor/ſer 

might have ſaved himſelf, if he had had Notice of the Refuſal 
to accept. He cited Molloy, Lib. 2. c. 10. 15. and Mareiſb's 
Advice concerning Bills of Exchange, 1670, pa. 50. (in the 
mall Edition ;) and the Cate of 1ey/zn and Others v. Adam ſon, 
in my ſecond Volume, pa. 669. 


Mr. Davenport, in his Reply, cited 1 Ld. Raym. 743. and 3 
Bacon's Abridgment 612. Title“ Merchant and Merchandize,” 


Letter L. No. 7. ef the Proteſt A Proteſt does not raiſe any 
% Debt Sc. 


— 


Lord MANxSFIEZLD obſerved, that this is a Matter of 
great Conſequence to Trade and Commerce ; eſpecially, in this 
Country, and at this Time. This is an Inland Bill made payable 


2 to 
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vol. 2. 


pa. 67 5. 


5 Friday 23d 
b Nov. 1770. 


to One Man, and indorſed by him to a third Man. This third 
Man tenders it for Acceptance: And it is refuſed, He keeps 
it three Weeks, without giving any Notice of ſuch Refuſal to ac- 
cept. He ought to have given Notice of this Refuſal, and not to 
have concealed it; and, by not given Notice, has taken the 
Riſque upon Himſelf. The Indorſer of the Bill is impoſed 
upon. The Perſon who neglected to give the Notice ought to 
ſuffer for it. 


The Queſtion is not © Whether he was chiged to preſent it 
«« for Acceptance.” Ile bas done ſo: And it was refuſed. 


There is no Difference between an Inland Bill and a Foreign 
One, in this Caſe. They are Both, now, upon the ſame Foot: 
Hehn and Others v. Adamſon, in this Court.“ 


Mr. Juitice Wi1L1.Es and Mr. Juſtice AgnnuursT con- 
curred in (pinion with his Lordſhip. They held, that the 


Holder of the Bill ought to ſuffer for having neglected to give 


Notice to the Perſon from whom he received it, of the Drawee's 
Refuſal to accept it. And Mr. Juilice AsdnvRsT aided, that 
It was underilood {upon Inquiry) to be the Practice of Mer- 
chants, as well as agreeable to the Rcaſon of the Thing, that 
Notice ſhould be given. 


VI. Juſtice As rox was gone into Chancery. 


ORDFRED that the PosTEA be delivered to the 
DEtFENDANTS. 


Connor v. Weſt. 


Hls vas 2 Writ of Error from Iretand, brought by the 
Defendant in Ejectment, againſt whom the Judgment of 
the King's Bench there was given, 


The Deſcription the Premiſſes demanded was © 80 Acres of 
Furze and Heath,” and © 50 Acres of Moore and Marth,” 


The Objection was, the not ſpecifying or aſcertaining the 
Quantity of each Specics. | 


Mr. Walker argued for the Plaintiff in Error; and cited, as 
in Point, Cro. Car. 572. Martyn v. Nichels; which was Error of a 
Judgment in an Iyeclione Firꝗc. The Error aſſigned was, Be- 

| | cauſe 
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cauſe the Declaration was of a Meſſuage, and Forty Acres of Land 
Meadow and Paſture thereto appertaining; and that it was not 
diſtinguiſbed, how much there was in Land, how much in Mea- 
dow, and how much in Paſture: Therefore the Judgment was 
reverſed. He alſo cited 1 Salk. 254. Knight v. Syms; where the 
Judgment was arreſted, becauſe Ejectment lies not of twen- 
ty Acres Arable and Paſture, without ſhewing how much of the 
One and how much of the Other. 


Mr. Davenport, contra, for the Defendant in Error, cited 


Cottingbam v. King, reported at large in my firit Volume, pa. 623 
to 631. 


Lord MANnsSsFIELD—Tt has been determined over and 
over, that ſuch exact and preciſe Certainty is not requiſite in Fje#- | 
ments, as in a Pracipe.* A Pracije in a Real Action requires * V- ante, 4 
Exactneſs and Freciſion: But an Ejectment is a fictitious Action, Me _ 
contrived for Eaſe, Dilpatch, and taving Expence; 4 and has of 629 to 631. 
later Times, been taken with more Latitude than formerly. And . 
though it has been often ſaid, “that the Deſcriptions ought to accord. 
* be ſo certain that the Sheriff may be able to know, without 
© any Information from the Plaintiff, what he is to give Poſſeſ- 
„ fon of;” Yet, in Truth and Fact, the Sheriff delivers Poſſeſſion 
at the + ſhewing of the Plaintiff, and at the Peril of the Plain- 4 v. mee 
tiff; who 1s, at his Peril, to take P'oſſeſſion of no more than he 627 to 631. 
is intitled to. I remember an Iflue directed, to try whether t. 
the Sheriff had delivered Poſſeſſion properly, according to the 
Recovery. | | 


Tur Cour affirmed the Judgment. (Mr. Juſtice 
ASTON was abſent, in Chancery.) 


JUDGMEN'T AFFIRMED. 


Stonelake, who &, againſ/ Babb. 


HIS was a Queſtion upon the Stamp- Act of 1 Aw. Stat. 
2. c. 22. & 2. which enacts “ that if any Perſon ſhall 

« write or cauſe to be written Part of any Writ, Mandate, Bond, 
« Affidavit, or other Writing in reſpect whereot any Duty is 
„ payable, on any Piece of Vellum &c, whereon there thall 
e have been before ww itten any other Writ Ec, in retpet where- 
« of any Du y is payable, before ſuch Vellum Sc, ſhall be 
« again flamped; or (hall fraudulently eraſe the Name of 
« any Perſon, or any Sum, Date, or other 'Thing, or cut of 
Vor. V. A a any. 
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« any Stamp from any Piece of Vellum &c, with Intent to uſe 


In the Tings 
Bench. 


s ſuch Stamp for any other Writing in reſpect whereof any Duty 
„ ſhall be payable; Every Perſon ſo offending ſhall forfeit 20/. 
« with Coſts.” 


The following Caſe was ſlated and reſerved at the Aſſizes, 


and afterwards argued by the two Scrjeants who ſigned it. 


Devon. /. Ar the Aſſizes held at the Caftle of Exeter in 
and for the {aid County on Thurſzday the Ninth dey 
of Auguſi in the Year of our Lord 1770, Before the 
n Edward Willes Eſq; one of the Juſtices 
of his Maiteſty's Court of King's Bench Ard the Ho- 
nourable Sir William Henry Aſhiurft Knight one other 
of the Juſtices of his Vajeſty's ſaid Court of King's 
Bench, Juſtices Aſſigned &c. 


well for cur Lord the King as 


ſonx SToNELAKE who ſues as 
Plt 
Detween for himſelf, 


and 
ABRAHAM PABB Deft. 


This is an Action brought for the Penalty Specified in the Se- 


cond Section of the Statute of the iſt Am. Stut. 2. cap. 22d. 


wherein the Plaintiff in his firſt Count declared that the ſaid 
Defendant, not regarding the Statute in ſuch Caſes lately made 
and provided nor fearing the Penalty therein contained, after the 
five and twentieth Way of March in the Year of our Lord 1 703, 
to wit on the firſt Day of December in the Year of our Lord 1769, 
at Totnes in the ſaid County of Devin, wrote ana cauſed to be 
written upon a Piece of Paper, Part of a Writing to wit (James 
Stonelaks } and alio upon the ſame Piece of Paper other Part of a 
Writing to wit (J Crols, Tobn Mare ;) the tame Writing pur- 
porting to be that the ſaid Defendant thereby made, ordained, 
conſtituted and appointed, the ſaid Fames S7mm{.rke in the fame 
Writing mentioned his true and Jawful Attorney for him and in 
his Name and for his Ule to atk, demand, and receive Money of 
and from one Sanu'l Jutjham then late of Dartmouth in the laid 
County but then retiding in Newfound:and in America, and of and 
from all and every other Perſon and Perſons whomſcever reſident 
or being in New/ound/and that ſtood Debtor or Debtors to him 
the ſaid Defendants, by Bond, Bill, Mortgage, Specialty, Note 
of Hand, Simple Contract, or otherwiſe howloever; in reſpect 
of which laid Writing ſo partly written and cauſed to be written 
by the ſaid Detendant as aforeſaid, ſeveral Duties were then and 
there payable to our laid Lord the now King by Force of the Sta- 
tutes 


"I. 
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tutes in ſuch Caſes made and provided, and on which ſaid Paper there 
had.been before then written other Matter, to wit, Another Letter 
of Attorney from the ſaid Defendant to other Perſons, in reſpect 
of which ſaid other Letter of Attorney, ſeveral other Duties were 
payable and paid by Virtue of the ſeveral Statutes in ſuch Caſes 
wade and provided; which ſaid Parts of the ſaid Writing ſo writ- 
ten and cauſed to be written by the ſaid Defendant as aforeſaid 
were ſo written before the faid Piece of Paper wes again marked 
or ſtamped according to the Statutes in fuch Caſes made and pro- 
vided; contrary to the Form of the Statutes in that Caſe made and 
previded: By Reaſon whereof, and by Force of the Statute in 
tuch Caſe made and provided, an Action accrued to the ſaid 
FlaintiF who ſues as aforeſaid to demand and have of the ſaid De- 
fendant for himſelf the ſaid Plaintiff and our ſaid Lord the King 
the Sum of Twenty Pounds, Parcel of the Sum of Sixty Pounds 
in the Plaintiff's Declaration demanded, 


The Defendant pleaded Nil debet: And on Trial at the laſt 
Aﬀizes for Devon, a Verdict was found for the Plaintiff on the 
{aid ſirit Count in the Declaration; Subject to the Opinion of this 
Honourable Court on the tollowing Cale. 


That in the Year 1760, the Defendant then in Eng/and, to wit 


at Netto in Deverſlire, made and executed a Letter of Attorney 
written on Paper properly ſtamped thereby conitituting and ap— 
pointing two Perſons therein named his lawful Attorneys for the 
tame Purpoſes as the Letter of Attorney herein after ſet forth, 
which ſaid firſt Letter of Attorney was dated the 27th .4pr:/ i7h0, 
(and the Execution thereof Atteſted by two Perſons who wrote 
their Names as Witnetles thereunto,) And nothing having been 
received or done under the Letter ot Attorney (Except that one 
of the Perſons therein authorized carried it to Newfoundland and 
often applied to ſaid Jurjham for the Debt, tho' without Effect;) 
that on the 2oth pri 1709, the Defendant then in England, 
to wit at Torquay in Devonſhire, eraſed the Names of the farmer 
Attorneys, the Date, and the Names of the Witneſſes in and 
upon the ſaid Paper Writing; and before the ſaid Paper was 
2gain marked or ſtamped according to the Statutes in ſuch Caſcs 
made and provided in regard to Faper upon which ſhall be en— 


groſſed or written in England any Deed or Letter of Attorney, | 


again Seal:d and Delivered the ſaid Paper Writing, thereby pur- 
porting that he conſtitute and appointed one /ames Stonelake 
(who was then likewiſe in Englund) his Lawful Attorney for 
the Purpoſes therein mentioned; which Ke- execution thereof 
was atteſted by two other Perſons (v:2.) Jobn Croſs and John 
Mare, and the Name and Addition of James Stonelake, and the 

2 : : Name 
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Name of Jobn Croſs and John Mare were then written upon the 
Eraſures, in the Place of the former Attornies and Witneſles; 
and the Date aitered, from the 27th April 1760 to the 2oth April 
176. ; which faid Letter of Attorney, fo altered, follows in theſe 
Words (vig.) KNOW ALL Mr by theſe Preſents that I Abrabam 
Babb of Newton Abbott, in the County of Devon Merchant Have 
made, ordained, conſtituted and appointed, And by theſe Preſents 
do make, ordain, conſtitute and appoint James Stonelaks of Cock- 
ington in the County aforeſaid Mariner my true and lawful Attor- 
ney for Me and in my Name and for my Uſe to aſk demand and 
reccive of and from Mr. Samuel Jutſbam late of Dartmouth in 
the County aforeſaid but now reſiding in Newfoundland in Ame- 
rica, and of and from all and every other Ferſon and Perſons 
whomſcever reſident or being in Newfoundland that ſtand Debtor 
or Debtors to Me, By Bond, Bill, Mortgage, Specialty, Note of 
Hand, Simple Contract or other wile howtyever; And upon Non- 
payment thereof, the ſaid Samuel Falte and ſuch other Perſon 
and Perſons ſo being indebred to Me his and their Executors and 
Adminiſtrators, for Me and in my Name to ſue, proſecute im- 
plead or proceed againlt for the ſame, in ſuch manner as the Law 
in America will joſtify; and to do all and every other Matters 
and Things whatloever as can or may be lawfully done for the 
Recovery of my {aid Debts, or ſettling any other Matter, Cauie, 
or Thing whatloever in Newf:undland ; and upon Payment thercof 
or of any Part thereof, for Me and in my Name and for my Uſe 
to give proper Diſcharges therefore; giving and hereby granting 
to my ſaid Attorney and reſpectively my full and abſolute Power 
and Authority in the Premiſſes, as effectually as if I was perſon— 
ally preſent. In Witneſs whereof { haye hereunto ſet my Hand 
and Seal; dated this Twentieth Day of April 176g. Abra- 


ham Babb. 


Sealed and Delivered in the Preſence of Us Jobn Croſs, Jol un 
Mare. SD. 


The preſent Caſe involves two Queſtions... 


Firſt—If any Stamp Duty was at the Time in Queſtion, viz. 
the 2oth April 1769, tayable, in reſpect of any Letter of Attorney 
made in England, to impower the Attorney thereby intended to 
be appointed to act for any of the Purpoſes mentioned in the ſaid 
Letter of Attorney above ſet forth. 


Secondly — Whether by any Eraſure or Alteration made in the 
Letter of Attorney in Queſtion by the Defendant, he is ſubject to 
the Penalty ſpecified in the ad Section of the Statute of the firſt of 


Qucen 


2 


Mich. Term 11 Geo. 3. B. R. 


2677 


Queen Ann, viz. Stat. "ot Chap. 224. Intituled © An AQ for 


«« preventing Frauds in her Majeſty” s Duty upon ſtamped Vel- 
lum, Parchment and Paper.“ 


J. Burland for Plaintiff. 
7. Glynn for Defendant. 


Tur CouxT (Lox D MansFiELD, Mr. Juſtice Wir res, 
and Mr. Juſtice ASHHURST) were clear that the Duty was pay- 
able; the Deed being made in England: And they were as clear, 
that the Defendant was ſubject to the Penalty, upon the ſecond 


Queſtion. However, they thought the Plaintiff had done right, 
in taking only One Penalty, 


They unanimouſly Ordered the PosTEA to be delivered 
to the Plaintiff. | 


Rex v. Bartholomew Winſhip ad William Grunwell, Saturday 24h 


II S was an Indictment againſt the Defendants, for ct obeying 
an Order made at the General Quarter-Seſſions of the Peace 
holden at Morpeth in and for the Coanty of Northumberland. 


The Indictment ſtates, That at the General Quarter-Sefſions 


ovem ber 


1770, 


of the Peace of the Lord the King, holden for the County of 


Nerthumbcrland, at Morpeth in the County aforeſaid, on Wedneſ- 
day the 11th Day of January in the ninth Year of the Reign of 
vur Sovercign Lond George the Third, King of Great Britain &c, 
before Gaven Ay: fley, Gabrie! Selby, and 7 iam Ward E ſqts. and 
Others their Fellow Juſtices of our ſaid Jord the King, aſſigned 
to keep the Peace in the County aforeſaid, and alſo to hear and 
determine divers Felonies, Treſpaſſes, and other Miſdemeanours, 
committed within the ſaid County, It was ORDERED by the 
ſame Juſtices and Court there, as follows, to wit, Margaret 
„ Richlien having an Allowance ef two Shillings a Week, payable 
„ to Her out of the Townſhip of Corbridge, of which, the 
„Sum of 6/. 4s. is new mm Arrear; It is Ordered that the 
*« SAME be immeatately paid to Her; And it 1s ordered that the 
„ ſaid Allowance of 25. a Week be CONTINUED to be paid by the 
% ſaid Townſlip of Corbridge to the ſaid Margaret Richlieu; The ſaid 
«© Townſhip of Cerbridge appearing, and not ſhewing ſufficient 
„ Cauſe to the Contraty: As by the ſaid Order of Court is 
manifeſt and appeareth. Of which ſaid Order, Bcrtbolemew Win- 
tip, late of the Townthip ot Corbridge in the Pariſh of Corb; iage 
Vor. V. B b in 
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in the ſaid County Gentleman, and Villiam Grunwell, late of the 
ſame Place Farmer, O erſers of the Foor of the Townſhip of 
Cort ridge aforeſaid, afterwards, to wit on the 17th Day of April 
in the Year aforeſ:id, at the Townſhip aforeſaid, in the Pariſh and 
County aforeſaid, had Notice; hey the faid Bartholomew Winſhip 
and William Grunwel!, their Duty in that Behalf not regarding, on 
the ſ:id 17th Day of Ari in the Year aforeſaid, and continually 
afterwards until the Taking of this Inquiſition, at the Town afote- 
ſaid in the Pariſh aforeſaid in the County aforeſaid, unlawfully, 
wilfully, cbſtinatcly and contemptuouſly did refuſe to pay to the 
ſaid Margaret Richlicu the ſaid um of 61. 45. ſo in ARREAR, 
and to pay to the faid Margaret Richlieu the faid ALLowANCE e 
7 Shill:ngs a Werk, as by the ſaid Order they the ſaid Bartholomens 
Winſl:ip and Wiiham Grunwcll were required ; Although to pay the 
ſame they the fuid Baribolometo , and Witham Grunuell have 
often by the faid Mar. aret Ricllicu been requeſted, to wit at the 
Townſhip aforeſaid, in the Fariſh and County aforeſaid: In Con- 
tempt of our Lord the King and his Laws, to the Evil Example of 
all Others in the like Caſe offending, and againit the Peace of our 
ſaid Lord the King his Crown and Dignity. 


Mich. Term 11 Geo. 3. B. R. 


— 


To this, the Defendants pleaded “ that they were Nor 
& (GUILTY. 


This Indiament came on to be tried at the laſt Afſizes holden 
for the County of Northumberland, before Mr. Baron Perrot: 
When it appeared in Evidence—- *+ 


That at the General Quarter-Seſſions of the Peace holden at 
Alnwick in and for the ſaid County, on the 7th Day of Otter 


1767, an Order was made in the Words following, that i; 
to ſay— 


Margaret Richlien, Widow, Tſabell Cutter, Widow, Ce Ec Ce, 
of the Townſhip of Corbridge—lIt appearing to this Court, that 
a regular Po r- Hauſe is eſtabliſhed in the Townſhip of erbridge ; 
and that the faid ſeveral Perſons had Each one Month's Notice 
given them ** 7 go inte the ſaid Por- ere; and that all Arrears 

of their reſpective Allowances were paid up to the End of the 
ſaid Month; It is ordered that the ſai.i ſeveral Perſons Do 1MME- 
DIATELY GO TO AND CON TINUE IN THE SAID PooOR-HOUSE, in 
order to their being maintained and provided for therein: And that 
Ir they do refuſe to go and continue in the ſaid Poor-houſe for the 
Purpole aforeſaid, that hen the A lotwance to the ſaid ſeveral Perſons 
from the Tow nſhip do, from the Expiration of the ſaid One Month, 


ceaſe and be no longer payable. Given under the Seal of the Sel- 
fions, at the Seſſions aforeſaid. 


That 


—— 
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That afterwards, to wit at the General Quarter-Seſſions of 
the Peace holden at Morpeth in and for the ſaid County, on 
the 11th Day of Fanuary 1769, an Order was made in the Words 
following, that is to ſay— MARGARATE RICHLIEU having an 
Allowance of two Shillings a Week payable to Her out of the 
Townſhip of Corbridge, of which, the Sum of 61. 4s. od. is now 
iN ARR EAR, It is Ordered that the sAM be immediately paid 
to Her: And it is alſo Ordered that the ſaid Allowance o 
two Sbillings per Week be CoNTINUED to be paid by the ſaid 
Townſhip of Corbridge to the ſaid Margaret Richlieu ; The ſaid 
Townſhip appearing, and not ſhewing ſufficient Cauſe to the 


Contrary, Given under the Seal of the Seſſions, at the Seſſions 
aforeſaid, 


That the Defendants were Over/cers of the Poor of the ſaid 


Townſhip of Cor bridge; and had due Notice of the laſt men- 
tioned Order. 


It further appeareth in Evidence, That the Pauper was a Wo- 


man of Ninety-two Years of Age, labeuring under great bodily 
Infirmties. 


That a Pcor-horuſe had been erected at Corbridze, three Years 
before the Order ſtated in the Indi:tment. 


That the Defendants, the Overſeers, refuſed to pay the Allow- 
ance; infiiting “ that She /hwuld go inte the Werk-bouſe, accord- 
ing to the O:der of Suſpenſion.” | 


W hereupon, a Verdi& was given againſt the Defendants ; ſub- 
ject to the Opinion of his Majeſty's Court of Kings Bench, 
«© Whether the Detendants ought to be convicted, or not. 


Ja. WALLACE for the Proſecutor : 
Tuo. WALKE« for the Defendants. 


Tux Cour thought the General Queſtion to be of 
vat Conſequence to the Syſtem of the Poor-Laws: And Lord 
MansF1z1D expreſſed an Approbation of Workhouſcs. But they 
gave no Opinion, at preſent, upon the Meritz; Holding the Seſ- 
ſions-Order to be bad and illegal upon the Face of it. The 
Seſſions can't make ſuch an Original Order. See 3 & 4 VC. 


M.c.11h1l. 96. 1. c. 7. 1. 17 G. 2. c. 38. 5 4. 1 Stra. 
10, Rex v. Inhabitants of Hywworth, 


Per CuR' 


Let Judgment be entered for the DETENDANTs. 
4 Davis 
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Davis and Jordan v. James. 


HIS was an Action againſt a Common Carrier, for not 
delivering Goods ſent by him: And the only Queſtion 
was, © in whoſe Name the Action ought to have been brought.” 


The Fact was, that Davis and Jordan, the preſent Plaintiffs, 
were Manufacturers of Cloth, at Shzpton- Mallet, And their 
Declaration charged, that they being poſſeſſed of Cloth, as of 
their own proper Goods, delivered the ſame to the Defendant, 
being the Common Carrier &c, and requeſted him to deliver it ſafe- 
ly and ſecurely, for them, to One El:zabeth Bowman at the hree 
Nuns at White Chapel; which they undertook to do, for a rea- 
ſonable Price payable and paid by the ſaid Plaintiffs to the Defen- 
dant: But the Goods were Joſt, and never delivered. The De- 
fendant pleaded, <* Not Guilty:” And the Plaintiffs obtained a 
Verdict. | 


The Defendant's Counſel (Mr. Serjeant Davy, Mr. Serjeant 
Burland, and Mr. Hetchkins,) moved for a New rial; Objee- 
ing that the Action ought have been brought in the Name of 
the Con/ignee of the Goods, and not in the Name of the Confignors : 
For that the Conſignors parted with their Preperiy, upon their 
delivering the Goods to the Carrier; and that 20 Prperty remain- 
ed in them ofter ſuch Delivery. And they cited, as to the 
Point of Froperty, the Caſe of Knight v. Hopper, Tr. 8 W. z. 
Caſes tempore Holt Ch. J. pa. 8. and the Caſe of Godſrey v. 


Furzo. 3 Peer Milliams 185. and Lee and others v. Preſcot, 
and ſome other Caſes. 


Mr. Serjeant C and fr. Aſangſelꝭ, of Counſel for the 


Plaintiffs, anſwered That the preſent Queſtion does nat turn upon 


the „riet Property. The Carrier has nothing to do with the Veſt= 


ing of the Property: It does not lie in his Mouth, to ſiy- that 


the Conſignor is not the Owner. He is the Owner, with reſpect 
to the Carrier; who has undertaken te him, and was paid by him. 
He was therefore Servant to the Conſiznor; But had no Con— 


nexion at all with the Conſignee. And many ſuch Actions 
have been brought by the Conſignor. 


LORD MaNnsFIELD ſaid, there was neither Law nor 
Conſcience in the Objection. The Veſting of the Property may 
differ according to the Circumſtances of Caſes : But it des not 


enter into the prelent Queſtion, This is an Action upon the 
Agreement 
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Agreement between the Plaintiffs and the Carrier. The Plain- 
tiffs were to pay him. Therefore the Action is properly 
brought by the Perſons who agreed with him and were to pay 
him. 


(Mr. Juſtice As rox, was in Chancery.) 


Mr. Juſtice WiLLes and Mr. Juſtice As unos r con- 
curred with Lord MANSFIELD. 


RuLe diſcharged, unanimouſly. 


Rex v. May et al 


Rex wv. Little FFreemen of Saltaſh. 


HE Defendants were proſecuted by an Information in 

Nature of a Quo Warranto: And a Verdict being found 
againſt them, they moved for a New Trial, The only Queſ- 
tion was upon the Validity of their Election. 


This was originally a Burrough by Preſcription ; and after- 
wards obtained a Charter. The Charter preſcribed no particu- 
lar Place of Election: But the l Place was the Guildhall ; 
and the w/ual Notice was by the Ringing of a Bell; which uſed 
to ring at 8 o'Clock, at ꝙ o'Clock, and then to toll from ten 
o'Clock till the Time of meeting. But the Election now in 
queſtion was not made at the Gui/dbai/, but at an Inn within 
the Town; and was upon a Hy-dar, and without the uſual No- 
tice; For, no Bell was ever rung at all, upon the Occa.ion. But 
all the Electors who were intitled to Notice, had perſonal No- 
tice of this Meeting at the Inn, and of the Buſineſs to be tranſ- 
acted at it: And all the Electors were preſent, except two; and 
were unanimous in the Election. The two abſent Electors did 
not live within Reach of Summons : And therefore, it was 
ſaid, they had no Right to Notice, nor had any thing to do in 
this Matter, | 


The Counſel for the Defendants, (Mr. H:dmore, Setjt. Glynn, 
and Mr. Dunning,) argued that this was a good Election; And 
that though the uſual Notice was not given by ringing the Bell, 
yet it had been ſupplied by cer aid better Notice; and all 
who were intitled to Notice were preſent and concurred unani— 
mouſlly, 
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The Counſel for the Proſecution, (Mr. Serjeant Davy, Mr. 


Wallace, Mr. Impey, Mr, Mansfield, and Mr. Walker,) inſiſted on 


the Neceſſity of giving the zuual Notice by ringing the Hell; 
And that All the Electors not being preſent, the unanimous 
Concurrence of thoſe that were there, was immaterial, When 
too of their whole Number were abſent. 


The Caſe of Dre:twitch was mentioned, temp. Prat. Ch, J. 


The Ipſwich Cale was alſo mentioned; where the Signal 


was by blowing a Horn. 


And Sir Chriſtopher Muſgrave's Caſe, againſt the Mayor of 
Applebee : where, it was {aid to be holden, „that where there 
is no regular Summons, every Elector ought to be preſent and 


% concur.” That Election was at Public Houſe, upon a gene- 


ral Invitation to drink a Glaſs of Wine: And the whole Tranſ— 
action was ſudden, unnotified, and by Surprize. See 1 Stra. 
584. 2 Ld. Raym. 1358. and a fuller MS. Note of my own, 
Paſch. 10 G. 1. 1724. B. R. 


LoxD MANSTZIETD Nothing is more certain, than that 


there can not exiſt a valid Election, upon a By-Day, by Sur- 


prize. Notice mult be given to every Member who is within the 


Limits of Suminons. In Corbet Kynaſton's Caſe, only One Mem— 


ber was unſummoned. And perſonal Summons mutt allow rea- 


ſonable Time to the Perſon ſummoned. 


But this is only where no other Method of Summons or No- 
tice is eſtabliſhed ; as, for Inſtance, by a Bell, a Horn, c. 


Here, by the Uſage, the Notice muſt be given by perſonal 
Summons to thoſe who are within the Limits of the Burrough, 
But that is only Part cf the utual Notice: There mult alſo be 
a Bell rung at 8 and 9, and then to toll from ren to the Time 
of Meeting. This can't be diſpenſed with: It is neceſſary to be 
complied with, unleſs every ſingle Member be preſent, and 
conſents to wave it. The ant of it vacates the Election. 


The Rule adopted by his Lordſhip, and agreed to by Mr. 
Juſtice J/i/les and Mr. Juſtice Aſhvur/t, (Mr. Juſtice Aſtin be- 
ing in the Court of Chancery,) was, That where there is a 
uſual Method of Notice, that uſual Method can't be diſpenſed 
with, nor can the Election be good without complying with 


3 it 3 
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M unleſs All the Perſons who have a Right to Notice are ac- 
0 ſummoned, and unanimouſly agree. 


Tur Cour, ſeeing no Reaſon for a New Trial, 


DISCHARGED the RuLE, 


Harriſon and Another, Aſſignees of the Sheriff, againſt 
Davies and Another. 


R. Wallace, on the Behalf of the Plaintiff, ſhewed Cauſe 
why Proceedings upon the Bail-Bond ſhould not be ſtayed. 


Mr. Kenyon had moved, on the Part of the Defendants, for 
this Rule, and obtained it, upon an Afﬀidavit © that the De- 
* fendant in the Cauſe had been arreſted, and had thereupon 
«© been admitted to Bail, and this Bail-bond entered into: af- 
de ter which, and before the Return of the Writ, he had ſur- 
„ rendered himſelf to the Sheriff.“ 


Mr. Wallace ſhewed this very State of the Fact diſcloſed by 
the Affidavit made in Support of the Rule, as a Reaſon for 
diſcharging it. 


Mr. Kenyon, on the contrary, argued, that this was All ver 
regular : For that the whole of the Command to the Sheriff was 
„ that he have the Defendant's Body, at the Return of the 
« Writ.” And here he has his Body, at the Return of the Writ. 
And he ſaid, there had been a late Determination in the Com- 
mon Pleas accordingly. But 


Lord MANSFIELD anſwered him, that there muſt have 
been ſome Difference between that Caſe and the preſent One : 
For that it is a ſettled Point, “that Nothing can be a Perform- 
« ance of the Condition of the Bail-bond, but putting in Bail. 


The Rur to ſhew Cauſe why the Proceedings againſt 
the Bail ſhould not be ſtayed, was DISCHARGED, With Coſts, 


(Mr. Juſtice AsToN was in the Court of Chancery.) 


Rex 


Monday 26th 
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Rex v. Frances Vork and Jane Fielding. 


| HE Defendants were brought up by Habeas Corpus, di- 
rected to the Governor of Tothil-Fields Bridewell: Who 


returned a Commitment of them to his Cuſtody, by Sir Jobn 
Hielding. 


The Writ and Return were as follows — 


A HaBtas CorePvus directed © To the Governor of Jothil- 
« Fields Bridewell, or his Deputy ;” to bring up the Bodies of 
Frances York and Jane Fielding, “ being committed and detain— 
« ed in our Priſon under your Cuſtody ;'' together with the Day 
and Cauſe of the Taking and Detaining Sc. 


The Governor returns That before the Coming of the 
Writ, Frances York and Jane Fielding in the Writ named was 
committed to his Cuſtody by Sir %% u Fielding Knt. ONE or ulis 
MaJjesTY's Jus TICES OF THE PEACE for the City and Liber- 
ty of Wiftmirſter, on the Day of the Date of the ſaid Commit- 
ment: Which ſaid Warrant of Commitment are in the Words 
and Figures following— 


« WITSTMINSTER, to wit—To the Governor of Toth:l- Fi lil 
% Bridewell, or his Heputy. Receive into your Cuſtody the 
Bodies of Frances York and Jane Fieiding, and Others here- 

with ſent You; brought 4 fore me by Vi. Mannins and 
Other Conſtables and [&] convicTED, upon the Oath of Mn. 
Halibu) ton One of the Conttables of the Parith of St. Pau! 
Covent-Garden, for being /o9Je idle difirder'y Pertons, of evil 
Famer, and Common N:git-H/alters, againſt the Statutes Se. 
Them to hard Labour, unTIL the next General Quarter Seſe 
/ons of the Peace, therefore ſafely keep in your Cuſ— 
tody; or until they ſhall be diſcharged by due Courſe of 


Lav. Given under my Hand and Seal, this 23d day of No- 
vember 1770. 


cc 
16 
«cc 
cc 
cc 
"cc 
cc 
46 


66 


The Return of George Smith, Governor of Toth1ill-PFjolds 
Bridewell, Weſtminſter. | | 
N. B. This is an exact Copy of the Return: which does not 
add any Name at all, ſubſeribed at the Bottom of the 
Warrant of Commitment: But the Name “ 7, Fielding” 


18 
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is ſet in the Margin, over the Locus ſgilli; and ſo it is 
in the Original Warrant. 


Mr. Bearcrojt moved that the Defendants might be diſ- 
charged, or at leaſt bailed. He took three Exceptions to the 
Warrant of Commitment. 


- 11t It does not deſcribe, with ſufficient Exactneſs and Parti- 
cularity, the Epithets of looſe idle and diſorderly. It ſhould 
have ſpecified what Sort of looſe idle and diſorderly Perſons theſe 
were: As, in a Commitment for Felony, it muſt be ſpecified 
what Sort of Felony, and contain the Special Nature of the 
Felony; but is inſufficient, if it be culy gererally, ** pro Fe- 
oni. 2 Hals H. P. C. 122. The Statute of 17 C. 2. c. 5. 
$ 1. explains the Meaning of thoſe Words “ looſe idle and diſ- 
orderly,” uled in 7 Fac. 1. c. 4. \ 4. But the Words uſed in 
the preſent Warrant of Commitment are too looſe and indefinite, 


2d. Exception—'he Commitment is alſo illegal, as to the 
Time during which they are to be kept in Cuſtody. This may 
go beyond a Mouth: Whereas it ought to have bcen for a Time 
ol exceeding One Month. So is 17 G. 2. c. 5.4 1. expreſlly, 


d. Exception — The Warrant of Commitment does not ſhew 
that Sir J, Fielding, who made it, is a Juſtice of Peace, or 
had Power to commit theſe Perſons. And the Court can't take 
judicial Notice that he was ſo. 


The Defendants were remanded for the Preſent 8 
and Ordered to be brought up again on Wedneſday next, 
the laſt Day of the Term. 


On which Day, the Defendants being accordingly brought up 


again, 


Their Counſel relied upon the zd Fxception, as a ſufficient 


Reaſon for diſcharging them. They cited Daiton 355, 383. and 
v. H P. C. Part 1, pa. 577, 578. and Part 2. pa. 122, 123. Mr. 
Bearcroft was now ſupported by Mr. Malace and Mr. Dun- 


Mr. Lucas was for the Proſecutor, and argued that it was 
enough, that the Governor of 7 ahill- Fields Bridewell had in his 
Return alledged the Commitment to have been made by One of 
his Majeſty's Juſtices of Peace &c: And that, after Conviction, 


Vol. V. D d it 
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28th Nov. 


1770. 


11. 


it was not neceſſary that it ſhould appear pn the Warrant of 
Commitment, that the Perſon who made it was. a Juſtice of 
Peace, This may be ſupplied by Averment. 


Lok Dp MANSFIELD obſerved, that this was upon a Con- 
viction: And it ought to be ſhewn that the Perſon convicting 
had Authority to Convict, It is a Commitment in Execution; 
And the Authority of the Perſon committing them ought to be 
thewn : whereas ere it does not even appear by whom they were 
convicted; It is only ſaid in the Warrant, “brought before Me, 
% and convicted,” "The not ſhewing before whom they were 
convicted, is a groſs Detect, Let them be diicharged, 


DEFENDANTS DISCHARGED. 


An Attachment for Non-payment of Coſts taxed and lIiqui- 
dated, may be moved for, on the LasT [iy if a Term. 


Mr. V/;idmore, this Day, moved for and obtained ſuch a 
Rule. 


V. ante, pa. 651. accord. So allo, for an Attachment againſt 
a Sheriff, for not returning a Writ. V. idem. I ante, 2502. 


Jac ob 1 ( 5. 


Rex v. Almon. 


HE Defendant having been convicted of Publiſhing a Libel, 

(Funius's Letter,) in One of the Magazines called the 

London Muſeum ; which was bought at his Shop, and even pro- 
felled to be © printed for Him, 


His Counſel moved, on Tuęſaay 19th June 1770, for a New 
Trial; upon the Foot of the Evidence being inlutticient to prove 
any Criminal Intention in Mr. Almon, or even the leaſt Knowledge 
of their being told at his Shop. And they had Affidavits to prove, 
that it was a frequent Practice in the Trade, for One Publiſher 
to put another Publiſher's Name to a Pamphlet, as printed for 
that other, when in fact it was publiſhed for himſelf. That this 
was the Fact in ine preſent Cate; Mr. Miller being the real Pub- 
liſher of this Mutcum, but having advertiſed it and publiſhed it 
as printed for Nr. Almon, without conſulting Mr. Almon, or hav- 
ing his Conlent or Approbation. That, on the contrary, as ſoon 
as he ſaw his Name put to it as being printed for him, he im- 

mediately 
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mediately ſent a Note to Mr. Miller, expreſſing his Diſappro- 
bation and Diſſatisfaction. That he himſelf had no Concern 
whatever in this London Muſeum. That he was not at Home 
when they were ſent to his Shop. That the whole Number ſent 
to his Shop was 300. That about 67 of them had been ſold 
there, by a Boy in the Shop, but without Mr. Almon's. own 
Knowledge, Privity, or Approbation. That as ſoon as he diſcover- 
ed it, he ſtopt the Sale, ordered the Remainder to be carried up 
into his Garret, and took the firſt Opportunity to return them 
to Mr. Miller, That it was not proved, that the Perſon who 
ſold them was Mr. Almon's Servant, or employed by him; or 
that Mr. Amon was at all privy to the Sale. 


On IWedneſday 27th June 1770, it came on again; And, 


Serjeant Glyn argued that the Proof againſt Mr. Almon ap- 
peared therefore to be defective: There was nothing to conſtitute 
Criminality, or induce Puniſhment. 


That after the Jury had been out about two Hours, One of them 
(Mr. Mackiorih) propoled a Doubt Whether the bare Proof 
of the Sale in Mr. Almon's Shop, without any Proof of Privity, 
«© Knowledge, Conſent, Approbation, or maius Animus, in Mr. 
„ Hon himleif, was ſufficient in Law to convict him crimi- 
„% nally of publiſhing a Libel.” 


Mr. Mackwerth underſtood his Lordſhip's Anſwer to this Doubt 
to be thi-—* That this was conclufive Evidence.” Otherwiſe, 
„Mr. Mackwirth was convinced in his own Mind, that the 
Defendant ought not to be found guilty, upon this Evidence; 
nor would he have found him guilty. He certainly gave his Ver- 
dict under a Miſtake, If he had apprehended that the Jury were 
at Liberty to exerciſe their own Judgment, he would have ac- 
quitted the Defendant. The Serjeant prayed that Mr. Mack- 
wortb's Athdavit might be read. 


LoRD MANSFIELD—You know, it can't be read. 


Mr. Juſtice As ToN -A Juryman's Affidavit with regard 
to his Sentiments in Point of Law, at the rial, ought not to 
be admitted; whatever may be the Cale of kis Attidavit tending 
to rectify a Miſtake in Fact. 


, Lord MaxsF1iELD, in reporting the Evidence, ſaid He 
had told the Jury, that there was Evidence of the Publication, 
if they believed the Witneſſes, And he ſaid, he had directed 
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them, (as he always had done, and as he took the Law to be,) 
that if they were not ſatisfied that the Blanks were filled up in 
the Information, in the true Senſe and Meaning of the Writer, 
they ought to acquit the Defendant: And that the Epithets uſed 
in the Information were Inferences of Law, drawn ſrom the Pa- 
per itſelf ; and not Facts to be proved. 


Tur CourT were of Opinion, that None of the Matters 
urged on Lehait of the Defendant, nor All of them added to- 
gether, were Reaſons for granting a New Trial; whatever Weight 
they might have in Extenuation of his Otfence, and in conſequence 
leſſening his Punithment. For, they were exceedingly clear and 
unanimous in Opinion, That this Pamphlet being bought in 
the Shop of a common known Bockſcller and Fublither, import— 
ing by its Title-Page to be printed for him, is a ſufficient prin;d 


facie Evidence of its being publiſhed by him :, Nut indeed con- 


cluſive, becauſe he might have contradicted it, if the Facts would 
have born it, by contrary Evidence. Eut as he did not offer any 
Evidence to repell it, it mult (if believed to be true) ſtand 
good r antwered, and be corlidered as ccncluiive, till con— 
tradicted. ; | 

| Lox D MANSFIELD ſaid and repeated, that Mr. Mackicreb 
had underttood him perfectly right: And he was very glad to 
find that there was no Doubt ct what he had ſaid. The Sub- 
ſtance of it was, that in Point of Late, the Buying the Pamphlet 
in the Public open Shop of a known profeſled Bookſeller and 
Publiſher of Pamphlets, of a Perſon acting in the Shop, primd 


facie is Evidence cf a Publication /y the Matter himſelf; but that 


it is liable to be contradicted, where the Fact will bear it, by 
contrary Evidence tending to exculp.te the Maſter, and to ſhew 
that he was not privy nor aſſenting to it nor encouraging it. 
That this being prizzd facie Evidence of a Publication by the 
Maſter himſelf, it ſtands good % anſwered by him: And if not 
anſwered at all, it thereby becomes cencluſive lo tar as to be ſufficient 
to convict him. That Proof of a Public expoſing to Sale and 
ſelling, at his Shop by his Servant, was frimd ſacie ſufficient; and 
mult ſtand / contradicted or explained or exculpated by ſome 
other Evidence; and it not contradicted explained or exculpated, 
would be in Point of Evidence ſufficient or tantamouat to conclu- 
five. Mr. Mackworth's Doubt ſeemed to be, Whether the Evi- 
*« dence was ſufficient to convict the Defendant, in caſe he believed 
* 1t to be true.” And in this Senſe I anſwered it. Primd facte, 
*tis good; and remains ſo, till anſwered. If it is believed, and 
remains unan{wered, it becomes conclufive. If it be ſufficient 
in Point of Law, and the Juryman believes it, he is bound in 
Conſcience to give his Verdict according to it. 


in 


r 


— 
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In Practice, in Experience, in Hiſtory, in the Memory of 
all Perſons liv ng, This is (I believe) the firſt Time that it 
was ever doubted © that this is good Evidence againſt a 
% Bookſellcr or Publiſher of Pamphlets.” The conſtant Prac- 
tice is, to read the Libel, as ſoon as ever it has been proved 
to be bought at the Defendant's Shop This Practice ſhews 
that it is conſidered as already proved upon the Defendant : 
For, it could not be read againſt him, before it had been proved 
upon him. 0 


If I am miſtaken, I am entirely open to alter my Opinion, up- 
on being convinced that it is a wrong one: But, at preſent, I 
take this Point to be as much eſtabliſhed, as that an Eldeſt Son 
is, (in general) Heir to his Father. And being Evidence pri- 
ma facie, it ſtands (if believed) till contrary Proof is brought to 
repell it. | 


Mr. Juſtice As ros laid down the ſame Maxim, as bein 
fully and clearly eſtabliſhed, ** that this prime facie Evidence (if be- 
<< lieved) is bi ding zl contrary Evidence be produced.” Being 
bought in a Bookſeller's Shop, ot a Perſon acting in it as his Servant, 
is ſuch frind facre Evidence cf its being publiſhed by the Bouk- 
ſeller himſelt : He has the Profits of the Shop, and is anſwerable 
for the Conſequences, And here is a corroborating Circum- 
ſtance ; namely, that it profeſſes to be printed jor him. It is 
as ſtrong a Cale as could be put, The Sale in his Shop is ſuffi- 
ciently proved: And he is anſwerable for what is done in his Shop, 
And here is no Sort of Proof produced in Contradiction or Excul- 
pation. This prin.4 facie Evidence, not anſwered, is ſufficient 
to ground a Verdict upon: And there appears no Reaſon for 
granting a New Trial. If he had a ſufficient Excuſe, he might 
have ſhewn and proved it, But he has not attempted to prove 
Exculpation or Excuſe: T herefore the Evidence of his Pub- 
liching w hat was thus bought in his Shop muſt ſtand till the 
Cuntrary appears. There may indeed be Circumſtances of x- 
tenuation, or even of Exculpation ; and if it were a Surprize up- 
on him, the Court would have Regard to ſuch Circumitances, 
as far as they merited their Regaid: LFLut here was no Kind 
of Froof, ot any ſuch Sort. 


He cited Feryamin Harris's Cale, in State Trials, J. 2. pa. 
1037. Rex v. trau, IA. 3. G. I. and Rex v. Liz, Nut, H. 2. 
C. 2. Hitz- Gibbons 4 


Mr. Juſtice Wi:Lis was alſo of Opinion that there was 
ro Foundation for the Motion for a New Trial; and that, up- 
Vol. V. E e on 
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on all the Circumttances of this Caſe, Mr. Almon was aniwer- 
able as Publiſher of the Libel He is a common known Book- 
icller and Publiſher ; and it imports, upon the Face of it, to be 
printed tor bim; and it was bought in his Shop. This is ſuffi- 
cient pring face Evidence of his Privity: And no Contrary 


Evi:icace was produced by him. It was liable to be refured or 


explained: But as it never was, nor any Excuſe ſhewn, it ſtands 
voud to convict him. 


Mr. Juſlice AsHHuRST entirely concurred with his Lord- 
ſhip and the teſt of his Brethren, in the Doctrine they had laid 
down; and in holding that there was not any Foundation for 
granting a New Trial: And he particularly expreſſed his Ap- 


probation of Lord Mansf::14's Anſwer to Mr, Mackworth, the 
ſuryman. 


Tur Cour therefore unanimouſly DISCHARGED 


the Rule to ſhew Cauſe why there ſhould not be 
a New Trial. 


The Defendant's Counſel declined making any Uſe of the 


Liberty which had been reſerved to them, of moving in Ar- 
reſt of Judgment. 


Creoke and Another, Executor, againſt Davis. 


HE TuREE JUDGEs, after Lord Manygield was gone, 
determined an AtFdavit made to hold the Defendant to 
Bail, to be inſufficient for that Purpoſe, It had but One Stamp; 
and it joined together an Action of Debt on Bond (for 800/.) 
and an A//umfp/it (for 1 50/1.) on Promiſes, 


Mr. Dunning objected, on behalf of the Defendant, that 
Debt and Aſſumpſit could not be thus joined in the ſame 
Affidavit; and, moreover, that it was a Fraud upon the Stamp- 


Duty. 


Mr. Cox, for the Plaintiffs, claimed a Right to make his 
Elefion, at leaſt; and to hold the Defendant to Bail upon One 
of the Actions, it he could not do it upon Botb. 


Mr. Dunning argued that that could not be permitted. 


2 Tu 


r 


6 
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Tux THREE Jubors diſcharged the Defendant upon 
Common Bail, in both the Actions, for this Impropriety of join- 
ing them in the ſame Affidavit: But they did not lay much 
Streſs upon the Objection of its being a Fraud on the Stamp- 
Daty. 

D1scHARGED on Common Bail. 


The End of Michaelmas Term 1770, 11 Geo. 3 
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Hilary Term 


11 Geo. 3. B. R. 1771. 


In this Term, Great Alterations happened, both up- 
on the Bench, and at the Bar. 


N the Firſt Day of it, the Great Seal (Lord Mansfield 
() having again declined accepting it,) was delivered by 


the King to the Lord Commiſſioner BAT HñURST, as 

Lord CHANCELLOR of Great 'ritain; who was, up- 
on this Occaſion, made a Peer, by the Title of Baron of Apſiey 
in Suſſex. 


A Day or two after, Sir John Eardley Wilmot reſigned his Of- 


fice of Chief Juſtice of the Common Pleas : And Mr. De Grey, 


© 


his Majeſty's Attorney General, ſucceeded him. 

Edward Thurlow Eſq; Solicitor General ſucceeded Ld. Ch, ]. 
De Grey, as Attorney General: And Aiexauder Wedderburie 
Eſq; was made Solicitor General. 


George Nares Eſq; One of the Kings Serjeants was knighted, 
and made a Judge of the Court of Common Pleas, 


Mr. Gryfith Price, Mr. Perrin, and Mr. Shynner were made 
King's Counſel ; and Serjcant Leigh, King's Setjeant. 


Hutchinſon, Exccuti ix, v. Brice. 


"RUE Coun: refabd wn fr aſide a_Nonſuit voluntarily 


ſuffered by the Plaintiff, and to give him Leave to reply 
de novo. He had replied, “ that the Cauſe of Afton aroſe with- 
« in fix Years: which Fact he could not prove. He wanted, 


therefore, 
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1 


therefore, to ſet aſide the Nonſuit, and reply de nova: which, if 


he had ſucceeded in, he would have replied, *< that the Writ of 
« Latitat iſſued within the fix Years, Bat 


Tur CouRT faid, that that would make a quite new 
Queſtion ; which the Plaintiff had before pretermitted, and had 
put the Iſſue upon quite another foot, and upon a Point which 
he could not eſtabliſ m. | 


RuLE DISCHARGED. 


Mr. Dunning was for the Motion; Mr. Wallace, againſt it, 


V. ante, Robinſon v. Raley, P. 1757, 30 G. 2. in my 1ſt. Vol. 
pa. 316. to 324. and alſo Alder v. Chip, H. 1759, 32 
G. 2. in my 2d. Vol. pa. 756. 


Burchall v. Ballamy. 


HIS Cauſe had formerly gone down to Trial; and went 


off, upon a Reference to Arbitrators : But the Arbitrators 
never made any Award. The Caule, thereupon, went down to 


Trial, a ſecond Time: When the Plaintiff prevailed, and obtain— 
ed a Verdict. 


Mr. Mansfield moved, on behalf of the Plaintiff, for the 
Court's Direction to Mr. Benton ** to allow the Plaintiff the 
«« Colts of going to Trial at the former Aſſizes;“ as the Event of 
the Arbitrators having made no Award had rendered it neceflary 
for the Plaintiff to go down to Trial a ſecond Time, and he had 
prevailed in it. He argued that as this Caſe was exactly ſimi- 
lar to that of a Cauſe's going off as a Remanet, in which laſt 


Caſe, Colts are always paid; * ſo therefore ought they in this 
Caſe. 


Note—lIt was ſaid, and not contradicted, that before this 
Time, it was the Courſe of the Court of King's Bench, and 
had alſo (till very lately) been the Courſe of the Common Pleas, 
to allow the Colts of a former going down to Trial, in that 
+ jingle Caſe onlr, of a Cauſe's going off as a Reman?t : But the 
Court of Common Pleas, about three or four Years ago, extend- 


ed it (by a Direction given to their Prothonotarics) to er 
ſimilar Cafes which fell within the ſame Reaſon. 


The Onan for the Defendant therefore anſwered Mr. 


Mansfield, That though the Court of Common Pleas had recent- 
ly thought fit to extend this Allowance of Coſts to other Caſcs of 


the 


Vor. V. Ff 


Friday iſt. 
Feb. 1771. 


* W. ante, 
Vol. J. pa. 
1937. and p. 
1938, in 
matgine. 


+ V. ante, 
1937. and 
1988. Saaler 
V. Evans 


t V. ante, ut. 
Jupra, p. 
1988. in 
mafg ius. 
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the like kind with Remanett, yet is Court had always confi: d it 
to the Angle Caſe of the Cauſe's going off upon a Reman , and 
had never allowed it in any other, how fimilar ſoever it might 


appear. 


Tur Cour, (in order to make the Practice of the two 
Courts correſpond,) directed that for the future, in all Caſes where 
a Cauſe goes down to Trial, and goes off, upon any Occaſion, 
without the Fault, Contrivance or Management of the Parties, 
and is afterwards brought down again to Trial; the Coſts of 
ſuch former abortive going down to Trial ſhall be taxed and al- 


lowed to the Party finally prevailing, in the ſame manner as if 
the Cauſe had gone off upon a Remaner. 


However, they did not think it right to include the preſent 
Motion in the Directions which they gave for future Caſes, 
nor to allow the preſent Plaintiff the Coſts he applied for; be- 
cauſe the Practice of is Court had hitherto been againſt it, 


Therefore Mr. Mansfield took Nothing by his Motion: 
(though he had the Verit of thus contributing to the Set- 
tling of the Practice for the future.) 


John Wilkinſon——Phlaintiff 
and 


Richard Colley Detendant. 
Shropſhire HIS was an Action in Debt on the Stat. 4 
(to wit) Geo. 2. Chapter 28: and the third Count in the 


Declaration ſet forth 

THAT on the 25th day of March 1768, Plaintiff demiſed to 
Defendant a certain Meſſuage or Tenement and Lands with the 
Appurtenances, ſitvate, lying and being in the Pariſhes of Breſctey 
and Barrow in the County aforeſaid. To have and to hold the 
Premiſles within the Appurtenances to Defendant, from thence- 
forth for and during the Space of one whole Year, from thence 
next enſuing and fully to be compleat and ended; Yieldin 
and paying to Vlaintiftf for the fame the Sum of 1c67, by Equal 
Portions halt yearly (that is to ſay) on the 29th Day of Seprem- 
ber and the 25th Bay of March then next following : by virtue of 
which Demite Detendant afterwards, to wit, on the 26th Day 
of March 1768, Entered into the Fremiſſes with the Appurte- 
nances belonging to Plaintiff. And Plaintiff further ſays that he, 
after the making of the ſaid Demiſe, and during the Continu— 


ance 
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ance thereof, (that is to ſay) on the 7th Day of May 1768, 
Detendant then being in Poſſeſſion of the Premiſſes with the 
Appurtenances by virtue of the ſaid Demiſe, and the Rever- 
ſion thereby belonging to Plaintiff as aforeſaid, at Brœſeley afore- 
ſaid, by one Henry Mytton the Agent of Plaintiff thereunto lau- 
fully authorized, made a Demand of, and. gave Notice in Writ- 
ing to Defendant for delivering up the Poſſeſſion of the ſaid 
demiſed Premiſſes on the 25th of March then next following. 
And Plaintiff further ſays that he, by his ſaid Agent, afterwards, 
to wit on the 26th of March 1769, at Breſelry aforeſaid, demand- 
ed of Defendant that he would deliver up the Poſſeſſion of the 
Premiſſes to Plaintiff according to ſaid Notice, Nevertheleſs 
Defendant did not then and there deliver up the Poſſeſſion of the 
ſaid Jaſt mentioned demiſed Premiſes to Plaintiff; but to deliver 
the ſame to Plaintiff altogether neglected and refuſed, and 
wilfully held over the ſame from Plaintiff for a long Space of 
Time, to wit for the Space of 14 Months then next following. 
And Plaintiff doth aver that the demiſed Premiſſes at the 
ſaid Time of the holding over the ſame were of the yearly 
Value of 50/. and by reaſon of ſuch withholding and hold- 
ing over the faid demited Premiſſes with the Appurtenances 
from Plaintifft, and by Force of the Statute Se, an Action hath 
' accrued to Plaintiff to demand and have of Defendant 
(that is to ſay) at the Rate of double the yearly Value ot the 
laid demited Premiſſes with the Appurtenances afoteſaid. 


To which Declaration the Defendant pleaded the General 
Iſſue; and, Iſſue being joined, this Cauſe came on to be tried at 
the Jait Aſhze held for the County of Salap. 


It appeared in Evidence, that Thomas S!anley late of Puildwas- 
Abbey in the County of Su/op deceaſed was at the Time of his 
Death poſſeſſed of the Premiſſes mentioned in the Declaration, be- 
ing Leaſehold, for a Term of Years ſubüſting; and by his Wil 
bequeathed the ſame to Truſtees, of whom the Plaintiff was one 
and is the Survivor; In Truſt for the Children of his Brother 


John Stanley, who then were and ſtill are Infants; and appoint- 
ed Plaintiff Executor of his Will. 


That Plaintiff, as his Executor, took the Poſſeſſion of the 
Premiſſes; and conti. LE to receive the Rents and Profits, 


un- 
til 25th March 17% 


That a Bill was fied in the High Court of Chancery, on 
the Part of the Infant Children of the laid J Starry, againſt 


the 


— Maes as et 


350/. 
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the Plaintiff; for an Account of the Rents and Profits the Pre. 
miſſes received by him : who was decreed to account and to pay 


Colts. 


That by an Order made in the ſame Court, bearing date the 
13 Feb. 176, Henry Mytton was appointed the Receiver of the 
Rents and Profits of the Premiſſes; and with Liberty to let 


and ſet the ſame, with the Approbation of the Maſter, as there 
ſhould be Occaſion, | 


That Defendant was Tenant of the Premiſſes, for a Term 


of Years which expired on the 25th of Much 1769, at the 
Yearly Rent of 106/. 


That Defendant paid the Rent for the Premiſſes to Plain - 
tiff, as Executor, to the 25th March 1767; and from that Time, 


to the 25th March 1769, to the ſaid Henry Mytton, the Re- 
ceiver. 


That a Notice in Writing, ſigned by the ſaid Henry Mitten, 
was delivered to Defendant, on the 7th of May 1768, in the 
Words and Figures following:“ Mr. Richard Cilley 1 hereby give 
« you Notice to quit the Lands and Tenements you hold at 
« Swinney in the Pariſhes of Br-//lry and Barrow and County of 
«© Salop, of which I am appointed Receiver by the Court of 
«© Chancery, at Lady-day next. And I do hereby give you 
«© Notice, not to commit any Waſt Havock or Deſtruction on the 
„ Premiſes, and not to ſell an? Hay Straw Compoſt cr Manure 
«« from off the ſame, as you will aaſwer the ſame at your Peril. 
« Your Humble Servant Henry Mytton, Clecbury, 7th May 1708. 
« To Mr. Richard Celley at Sxoinney.” | 


That on Application to the Court of Chancery, an Order 
was made in the ſaid Cauſe, on a Suggeſtion that the Defendant 
had refuſed to quit the t offefſion, that Plaintiff in ſaid Caule might 
be at Liberty to bring an Action againſt the Defendant for dou- 
ble Rent, in the Name of the Plaintiff, againſt the Defendant. 


That the Defendant did not quit the Poſſeſſion of the Pre- 
miſſes, in purſuance of the above Notice, at the Expiration of 
his ſaid Term; but held over the fame, for the Space of 14 
Months then next following. 


It appeared in Evidence, that a Demand was made of the 
Poſſeſſion of the Premiſſes, after the :E&tual Suing out of the 
Writ: And no other Evidence was given, of any other Demand 
being made ſubſequent to the Notice to quit. 


| 2 That 
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That the Premiſſes are of the yearly Value of 127 J. and De- 
fendant is ſtill in Poſſeſſion thereof. | 


The Jury find a Verdict for the Plaintiff, on the third 
Covnt in the Declaration; ſubje& to the Opinion of 
the Court, Whether under the Circumſtances of this 
Caſe, the preſent Action can be maintained againſt 
Defendant for double the yearly Value of the ſaid 
Premiſſes, for the Time that Defendant held over the 
ſaid Premiſſes after the Expiration of his ſaid Term. 


IL. Keynon for Plaintiff. 


The Defendant's Counſel raiſed ſeveral Objections to the Plain- 
tiff's recovering the double yearly Value, in this Action; and 
endeavoured to ſhew that the Circumſtances required by this Act 
of Parliament had not been complied with. The Act * directs * v. Sea. 1. 
* that the Perſons wilfully holding over, after the Determination 
* of the Term or Terms, and after / emand made, and Notice in, 
Writing given, for delivering the Poſleſſion, by his or their 
„ Landlord or Leſſors, or the Perſon or Perſons to whom the 
„ Remainder or Reverſion ſhall belong, his or their Agent or 
„Agents thereunto /awfully authorized, ſhall pay at the Rate 
e of double the yearly Value, for ſo long Time as.the Lands &c, 
are detained; to be recovered by Action of Debt &c: Againſt 
© the recovering of which ſaid Peralty, there ſhall be no Re- 
lief in Equity.” 


1ſt. This Notice was not given by the Landlord, nor by any 1d Objedion. 
Agent of his thereunto laufully authorized. It was given by 
Mr. Milton alone, the Receiver under the Order of Chancery; . 
without mentioning the Landlord at all. But Mr Myyfon had 
no Authority to turn out the lenants; He was only appointed 
Receiver of the Rents and Profits, with Liberty to let and ſet 
the Premiſſes with the Approbation of the Matter. The Grder 
does not impower him to do any thing more than that, He 1s 
not, therefore, within the Words or Meaning of this Statute, an 
Agent lawfully authorized to give Notice for delivering Poſ— 
ſeſſion. And as this is a Pœnal Act, the Order of Chancery 
can give no Affittance towards recovering the Penalty. | 


2d, A Demand was neceſſary, as well as Notice in Writing: 2d ObjeQon. 
The Words are“ after Demand made, and Notice in Writing, 
« for delivering the Poſſeſſion.“ The Demand is independent 
of the Notice. The Declaration indeed alledges a Demand : But 
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it was not ſufficiently proved. There was no Demand pr - ous 
to the bringing of the Action. The only Evidence was, „that 
„ a Demand was made of the Poſſeſſion of the Premiſſes, after 


the actual Suing out of the Writ.” Now a Demand ſubſequent 
to the Action is no Demand at all. 


4d Objeaion, As the Notice was * to quit the Poſſeſſion at a fixed Time,” 
Somebody ought to have attenced, to receive it, 


Mr. Kenyen, Counſel for the Plaintiff, was beginning to anſwer 
theſe Objections; but was ſtopped by the Court, as they thought 


it a plain Caſe on his Side, and were unanimous in that 
Opinion. 


They held that the Receiver was an Agent for the Land- 
lord, lawfully authorized for this Purpoſe; and that the Notice 
in Writing was itſelf a ſufficient Demand. They held this to 
be a remedial Law: The Penalty is given to the Party ag- 
grieved 


Rure —Let the PosrEtA be delivered to the 
PLAINTIFF. 


Mr. Kenyon, in Anſwer to the firſt Objection, cited 3 Athyns 
350. Pitt v. Snowden ; where Ld. Hardwicke taid * that a Recei- 
ver had a Power to train for © Rent, without firſt applying 
« for a particular Order for that Purpoſe,” 


Mr. Bearcraft, who made the Objection, ſaid, that that Caſe 
did not apply to the preſent, nor clear it from his Objection : 


It did not prove that a Receiver had Power to turn out the 
Tenants. | 


Monday 11th Purdy UV, Stacey. 
February 


1771. HIS was a Motion in Arreſt of Judgment, after a general 


Verdict for the Plaintiff in an Ac: ion for Defamatory Words, 
charging the Plaintiff with having given 200 J. for a Warrant to 


be Purſer of a Man of War, {the Magnanime :) but they did not 
ſpecify, to whom he gave the Money. 


Serjeant Davy and Serjeant G/yun objected, that the Words 
are not actionable. This Othce was faleable at Common 
Law: And it is not within the 5 & 6 Edw. 6. or any other Way 


pro- 
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prohibited. They cited 2 Vernon 308. Symonds v. Gibſon where; 
the Court of Chancery ſaid they could not ſet aſide the Bonds: 
but they relieved againſt four Bonds entered into for the Defen- 
dant's quitting his Pretence to the Purſerſhip of One of the King's 
Men of War, and procuring the Obligor to be admitted to it; up- 
on Payment of the Principal Money, without Intereſt or Coſts. 
They alſo cited Law v. Law, reported in 3 Peere Williams 391. and 
in Mr. Forre/ter's Reports 140. in which Caſe, the Lord Chan- 
cellor Talbot ſaid “ The Cale of Beresford v. Done 1 Vernin 98, 
« related to a Commiſſion in the Army, and no Law prohibits 
« the Sale of ſuch, no more than it does that of Purſer of a Ship; 
©« which was Symonds v. Gibbons, 2 Vernon 308.“ There is no 
Truſt of any public Kind, either Civil or Military, annexed to this 
Office: Ihe Purler is nothing more than a Swer, 
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But even ſuppoſing the Sci this Office to be an Offence, 
yet the Buyer would not be an Offender, The ſimple Buying of 
an Office is not criminal. 


Here is no Crime charged upon the Plaintiff, nor any thing 
that affects his Credit. 


Mr. Wallace and Mr. Dunning, centra, on behalf of the Plain— 
tiff, argued that this is a Public Office; an Office of Truſt and 
Confidence, having the Diſpoſition ot the King's Stores; and that 
the buying and ſelling it muſt be prejudicial to the King's Ser- 
vice. They cited 1 [Hawkins pl. cap.67.* to prove the Criminality + geaien z. 
of taking or giving a Reward for Offices of a public Nature, 
A Seller can't exiſt, without a Buyer. The Buying is the Temp. 
tation to the Crime of Selling. If one is criminal, the other 
is lo too. This Imputation was flanderous, therefore, upon the 
Plaintiff, and actionable: And there is no Reaſon to arreſt the 
Judgment. As to the Caſes cited, they diſputed their Application 
to the preſent Caſe. It appears upon the preſent Declaration, that 
this is an Otiice of Truſt, in the Diſpoſal of the Lords of the Ad- 
miralty by Warrant : And the Plaintiff is charged with having given 
200 /. for this Warrant. This Charge mult therefore be under- 
ſtood, „that he bought it F Thoſe Perſons in whoſe Diſpoſal 
« jt was;” that is, of the Commiſſioners of the Admiralty. , 


Tur Cour, upon this Argument on Friday 8th Febru- 
ary, had a Doubt concerning the Conſtruction of the Words of 
the Declaration, viz. Whether they imported that Mr, Purdy 
gave the Money To the Commiſſioners of the Admiralty, for this 
Warrant. If the Words had clearly imported that he pave 
Money to the Commiſſioners themſelves, who had the Dif- 
poſal of the Warrant, they had no Doubt but that would 


have 
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have been a Corruption of a Public Truſt, and a Crime both 
in the Commiſſioners and the Perſon tempting them to ſuch 
Corruption : And conſequently the Words would have imported 
a Criminal Charge, and been actionable. They therefore took 
a few Days for their further Conſideration. 


And now Lord MANSFIEIpD declared their Opinion that 
the Charge was ſo looſe, that it did not of itſelf import a Crime: 
And Nothing can be intended; no Averment of the Meaning 
if the Words, by an Innuendo, If the laintiff does not ſhew 
that the Words are actionable, that Defect can't be ſupplied. 
Now here is Nothing that ſhews zo whom this Money was given; 
And as it is not averred, We can't intend it. If the Commil- 
ſioners of the Admiralty were to take Money for their Warrant to 
appoint a Perſon to be Purſer, it would be criminal in the 
Corrupter and Corrupted. But there are Caſes where it may 
not be unlawful to give Money to other Perſons. In the preſent 
Caſe, it is defectively laid, and does not appear to be Defama— 
tion or a Charge ot any indictable Crime. Therefore 


JuDGMENT mult be ARKESTED. 


Rex ver/us Inhabitants of Great Broughton. 


HIS was a Writ of Error directed to the Juſtices of Peace 
of the County of Cumberland, upon a Judgment given by 
the General Quarter Seſſions of that County, in an Indictment 


againſt the Inhubitants of the Dio of Great [ roughton in the 


Pariſh of Bridekirh, for net repairing a Highway in the ſaid Par iſh; 
whereof the ſaid Inhabitants of the ſaid / zvifion were indicted 
and convicted. The Indictment is in the Common Form; Al- 
ledging that there is, and was from the ! ime whereof the 


Memory of Man is not to the contrary, a Common and ancient 


King's High- way for all the King's Liege Subjects Sc, leading 
from Flimby Parts and Woodiide to the Market-Town of // rgton 
in the ſaid County; and that a certain Part of the ſame King s 
Common Highway, at the Pariſb of Bridekirk in the County 
aforeſaid, between a Rivulet &c and a certain &c, (particularizing 
its Length and Breadth,) on the 26th of Fune &c, and continually 
afterwards Sc, was and yet is very ruinous Sc; Ind that the 
Inbabitants of the D1vis1oN of Great Broughton in the Parith of 
Bridekirk aforeſaid the Common Highway aforcfaid (ſo as afore- 
ſaid being in Decay) from the Time whereof the Memory of Man 
is not to the contrary, ought to repair and amend, when and ſo 
often as it ſhall be neceſſary. 
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Upon“ Not guilty” pleaded, the Jury found a Verdict, * that 
te the id Inhabitants of the ſaid Drv//z2n of Great Breugbton 
<« are guilty of the Premiues &.“ 


The Judgment of the Quarter-Seſſions is, That they do 
forfeit to the King, by Occaſion of the Nuſance atoreſaid 
in not repairing the King's Highway aforeſaid, the Sum of 
100 J. 


The Aſſignment of Error is (inter alia,) That it is not ſhewn 
or alledged in the Indictment, that the Inhabitants of this Diviſion 
of Great Hrengbton have uſ-d and been acciſtumed and of Right ought 
to rep-ir and amend this Highway; or in what Right, or for 
what Cavſ:, by what Obligation, or upon what Account they ought 


to repair and 2mend the lame, 


Mr. Mcnsfi-1:!, on behalf of the Defendants, objected That by 
C:mmon Law, exclutive of Cuſtoin, Preſcription Ec, the In- 
hibitants of a particular Diviſion of a Parith, are vor Hund to 
pair: And here is no Cuſtom, Preſeription, or particular Rea- 
len ſhewn, for obliging them to repair this High-way. It is 
only alledged, in general, ““ that they ch to repair and a- 
„ mend it, when and to often as it ſhall be neceſiary.“ 


ir. Dae pot, Contra, argued that it was ſuſſiciently charged 
as a Pre{criprion ; It is charged“ that from the Time whereof 
«© the Memory of Man is not to the contrary, they caught to 
repair and amend it, when and ſo often as it ſhould be neceſſary. 
Technical Words are not neceſſaty: A Preſcription may be by 
Implication ; as, particularly, ratzone tenmæ. He cited Tremaine, 
199. 201. 202. I Ventris 341. & 1 Stderfin 140. 


Mr. Manfſiclul replied, that it is not alledged that they have im- 
memorially repaircd. 1 his is a Defect in ubſtancs. Preſcrip- 
tion and raue tenure are diſtinct Things. The Caſes cited 
do not ſupport this Indictment. 


LoRD MANSFIELD was not in CouRT. 


Mr. Juſtice AsTox. It don't appear that the Inhabit- 
ants of this Divi/cn are bound to repair this Highway. By 
Common Law and of Common Right, the Inhabitants of the 
Pariſh at large are bound to repair the Highways: And here 
is no Reaſon thewn why this particular Diviſion ſhould be ob- 
liged to do it. 

Vor. V. H h Mr. 
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Mr. Juſtice WII LES concurred with his Brother Aſton; 
and ſaid that it ought to appear upon the face of the Indictment, 


by what Right the Charge was laid upon this particular Diviſion, 


Mr. Juſtice A$4HHURST was of the ſame Opinion. If 
You lay a Charge upon Ferſons againſt Common Right, You 
muſt ſhew hw they are bound. It is nut enough, to ſhew that 
they immemorially cg? to repair: It ſhould be ſhewn, that they 
have repaired. He mentioned the Caſe of Miſton under Penyard 
(which fee, ante, Vol. 4. pa. 2507.) where it was hulden taat 
the Repair of Highways lies, of Common Right, upon the 
whole Pariſh : but as that Pariſh lay within two aiſtinct Coun— 
ties, an Indictment might be brought again{t that Part of it 
in. which the ruinous Road hy, There the Indiciinent was 
not againit a particular Precinct or Diviſion of the Pariſh, (as 
the preſent One 1s;) but againtt the Ve of the Pariſh that lay 
within the County of Gl/ouefter, in which that Indictment was 


brought. 


THe CouRT therefore held this Indictment te be bad; 
and unanimouſly reverſed the Judgment. 


JUDGMENT REVERSED. 


The End of Hilary Term 17-1, 11 Geo. 3. 


Faſter 


Eaſter Term 1771 


11 Geo. 3. B. R. 


White v. Barber. Tueſday 23d 
April 1771. 


This was a Caſe out of Chancery; ſtated as follows 


Robert White and Eleanor his 
Wite, (which ſaid Eleanor was 
the Widow and Deviſee. of Ed- 
ward Preſgrave deceaſed,) Edward 
Preſgrave and John Preſgrave In- 
fants, (who are the two ſurviving 
Sons and only Children of the 
laid Edward Preſgrave deccaſed,) 
by the ſaid Robert White their 
next Friend, Plaintiffs ; 


| And 
| 


| Thomas Barber, John Preſgrave, 
John Pare, Edward Preſgrave 
Cham, William Cham, Edward 
| Preſgrave, and Thomas Cham, 
1 Defendants. 


DWARD PRESG RAVE, being ſeized and poſ- 
E. ſeſſed of a very conſiderable Real and Perſonal Eſtate, 
did on or about the 20th Ocleber 1753, duly mike his 
Will in Writing, and thereby gave and deviſed to Elea— 
nor his Wife the ſeveral Freehold and Copybold Premiſſes therein 
particularly mentioned, (which ſaid Copyhold Premiſles he had 


previously 


LOW 


BETWEEN 
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previouſly ſurrendered to the Uſe of his Will;) To hold the 
ſame unto the ſaid [/-2nor until his fon Thomas Preſirrave Huld 
attain the Age of twenty-one Years; In Truft nevertheleſs that 
ſhe ſhould educate and maintain him till that Time, out of 
the Rents and Profits of the ſaid Premiſſes: and then he deviſ- 
ed the fame to his ſaid Son Thomas in Fee But if it ſhould ha 

that his ſaid Wife ſhould be enſient with one or more Children 
at the Time of his VDeceaſe, and his ſa*'1 Son ena, ſhould die 
without Iſſue before he attained the Age of twenty-one Years, 
ſuch { hild or Children being then living, File then deviſet the 
ſaid Premiſſes to his ſaid Wife ti ſuch Child or Children ſhould 
attain his her or their Aves of twenty-one Tears; in ruſt ne— 
vertheleſs thet ſhe ſhould educate and maintain ſuch C nild or 
Children till that Tire, out of the Rents and Profits of the flid 
Premiſſes: And then he deviſed the ſame to ſich Child or 
Children in Fee. hut if it happened that his ſaid Son T/omas 
ſhould die without leaving Iſſue of his Body, and before 
he attained the Age of twenty-one Years, or that bis faid 
Wiſe ſhould at the Time of his the ſaid Telator's Deceaſe be 
enſient with one or more Child or Children who ſhould die. 
without leaving Idue ot his her or their EOdy or B. dye, before 
he ſhc or they Arta their Age or Ages of twenty-one Years, 
Then he deviſed the 1 id Premiſes to his ſaid Wife for the 
Term of her natural Life; and from and after her Deceaſe, 
then as to Part of the ſaid Copyhold Premiſſes, he dcevited 
the ſame to his Nephew the Defendant Edward Preſorave Chan 
in Fee; And the other Part of his ſaid Copyhold Premiſes he 
deviſed to his Nephew Thomas Barber in Fee: But if he ſhould 
die without lawtul Iſſue of his Body, Then he deviied the 
{aid Premiſſes to the right Heirs of Y Cham and Mary his 
Wi e, (both deccaſed,) in Fee. And as to the Retidue of the 
ſaid Frechold and Copybold Premiſſes; he deviſed the tame to 
his Nephew the Defendant Y Cham, to his Godſon the De- 
tendant Edward Preſgrove, and to his Nephew the Leſendant 
Thomas Cham, in certain Proportions, in Fee,— 


The Teſtator gave to his ſaid Wife 3004. and all his Plate, houſe - 
hold Goods and houſchold Furniture of whit kind ioever. Be 
allo gave to his ! DEP Thonas Barter gol. To EL 2abethb Toompſun 
an Annuity ot 45.04, To Jebn Vie, rave an Annuity of 14. 
10s. And fabjeeted his Pertonal Eitite to the Payment thereof ; 
and directed a Branch oi the lame Size Faſhion and Value as that 
in Bourn Church thould be hung up and placed in Langtoft 
Church, the Charges wier.ot he directed ſHould be paid out of his 
Perſonal ſtate; And gave all the Retidue ind Ne b of his 
Goods Chattcls aud Pertonal Eſtate of what Nature or Kind ſo— 


ever 
5 | 
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ever and whereſoever, after Payment of his Debts. Legacies 
and Funeral Expences and the ſaid ſeveral Annuities and other 
Payments with which he had charged his Perſonal Eſtate, to cer- 
tain Truſtees in his Will named, in Truſt for the Sole and on] 

Uſe and Benefit of his ſaid Son Thomas, to be paid him at the 
Age of twenty-one Years; and thereby appointed ſaid Truſtees, 
Executors and Truſtees of his ſaid Will for the Uſes and Purpo- 


ſes aforeſaid. But if it ſhould happen that his ſaid Wife ſhould. 


at the Time of his Deceaſe be enſient with one or more Child or 
Children, Then and in ſuch Caſe he begueathed all the ſaid Re- 
fidue and Remainder of his Perſonal Eftate, ſubject and charge- 
able as aforeſaid, to his ſaid Executors in Truſt for ſuch Child 
or Children as his ſaid Wife ſhould happen to be enſient with 
at his Death; to be paid to ſuch Child when He or She (hould 
attain his or her Age of twenty-one Years; and if more than one 
Child, then to be equally divided amongſt them Share and Share 
alike, to be paid to them at their reſpective Ages of twenty-one: 
And in that Cale, the ſaid Teſtator appointed the ſaid Truſtees 
Executors and Truſtees of his Will for the Purpoſes aforeſaid, 
But if it ſhould happen that his ſaid Wife ſhould not be enſient 
with one or more Child or Children at the Time of his Deceaſe, 
or that his ſaid Son Thomas. ſhould die before he attained his 
Age of twenty-one Years without Iſſue of his Body, or that 
his Wiſe ſhould at his Deceaſe be enſient with one or more 
Child or Children and ſuch Child or Children ſhould happen to 
die before He She or they thould attain their reſpective Age 
of twenty-one without Ifſue of his her or their reſpective Body 
or Bodies, then and in every of the ſaid Caſes he thereby gave 
and bequeathed to his Nephew Thomas Barber all the ſaid Re- 
ſidue of his Perſonal Eſtate ; he paying all his Debts, Legacies, 
Funeral Expences and the ſeveral Annuities and other Payments 
with which he had charged his faid Perſonal Eſtate. And in ſuch 
Caſe the ſaid Teſtator appointed the ſaid Thomas Barber Sole 
Executor of ſaid Will; and thereby directed that if the ſaid Thomas 
Barber ſhould become intitled to his ſaid Perſonal Eſtate, ac- 
cording to the ſeveral Directions therein before mentioned, 
he ſhould pay thereout ſeveral Legacies in his Will particu- 
larly mentioned, and in ſuch manner as therein 1s particularly 
mentioned, amounting to 770 J. and an Annuity of 2 /. therein 
alſo mentioned. | 


The Teſtator, at the Time of making his ſaid Will, had only 
one Child, the ſaid Thomas : But after the making thereof, and 
before his Death, he had two other Sons born; diz. the Plaintiffs 
Edward and John, 
et 7 I Ii On 
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On the 12th of January 1759, the ſaid Teſtator Eduard 
Preſgrave died, without altering or revoking his Will; leavin 


Iſſue three Children, the ſaid Thomas Preſgrave, who died without 
Iſſue in Awugu/t 1766 ; and the ſaid Edward Preſgrave and John 
Preſgrave, Infants of tender Years, who were born after the 
making of the Will, in the Teſtator's Life-time, and who are 


ſtill living, and who are not provided for, unleſs they take by 
this Will. 


% 


The faid Eleanor is ſtill living; but was not enſient at the 
Time of the Teſtator's Death. | 


The Plaintiffs brought their Bill in the Court of Chancer 
(amongſt other things) for an Account of the Perſonal: Eſtate 
of the ſaid Teſtator; and to have the Surplus thereof placed out 
for the Benefit of the two Infant Plaintiffs ; and that a ſufficient 
Part of the Rents and Profits of the Teſtator's real Eſtate might 
be applyed for the Maintenance and Education of Plaintiffs 


Edward and John, the Infants, till they ſhould reſpectively attain 
the Age of twenty-one Years. | 


The Cauſe came on to be heard before the Right Honourable 
the Lord Chancellor on the 7th of June 1769; when it was de- 
creed that this Cate ſhould be made for the Opinion of this Ho- 
nourable Court, 220 


« Whether, in the Event that has happened, any and 
« what Eſtate is veſted in the Plaintiff E/eanor and the 
„ ſeveral Defendants the Deviſees, or any of them: And 
« if no Eſtate is veſted in them or any of them, Then 
© whether any and what Eſtate is veſted in the Plaintiffs 


« Fdward and Jobn Preſgrave the two Infant Children, 
c Or either of them?“ 


Fobn Glynn, 
J. Dunning, 


This Caſe was twice argued in the Court of King's Bench, 
firſt, on Tueſday 2cth Nevember 1770, by Serjeant Glynn for the 
Plaintiffs, and Mr. Davenport for the Detendants; and again, on 
Friday 25th January 1771, by Mr. //allace, for the Younger In- 
fant Son, John Preſgrave, and Mr. Morton, for the Elder Infant 
Son, Edward Preſgra:e, and Mr. Dunning, for the Nephews. 


On 
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On Behalf of the Infant Sons, it was urged, That the Inten- 
tion of the Teſtator could not poſſibly be miſtaken: No one could 
doubt but that he meant to include all ſuch Sons as ſhould be 
born after the making of his Will. It is not poſſible to conceive 
that he meant to prefer his Nephews to his own Sons, and to 
Jeave his own Sons totally unprovided for; eſpecially, as he had 
taken Care ito provide for ſuch Child or Children as his Wife 
Ahould be enſient with at the Time of his Death. And as the 
Teſtator's Intention is perfectly clear and undoubted, the Court 
will rectify the Expreſſion, or even /upply proper Words, in order 
to effectuate it. 


In 'Support of which Poſition, they cited Cro. Car. 185. 
Spalding v. Spalding. 3 Lev. 125. Luxford v. Cheeke. 1 Peere 
Will*ams 426. Hewitt v. Ireland. 2 Peere Williams 194. Newland 
v. Sbephard. They alſo mentioned the Caſe of Fonnereau v. 
Fonnereau; where the Court of Chancery ſupplied the Words— 
% or ſhould leave Iſſue, that ſhould die.” Theſe Caſes go fur- 
ther than the preſent Caſe requires: It would be enough, in the 
preſent-Caſe, to ſupply “ that if the Wife ſhould be afterwards 
* enſeint of any Child or Children.“ 


Mr. Morton argued, that the Words © If his Wife ſhould be 
-«« enſeint at the Time of his Deceaſe,” ſhould be taken as a 
Condition precedent, rather than his Son and Heir ſhould be difn- 
therited. And he compared it to the Cale of Craſcot and War- 
ren, in 12 Mod. 128. 


On Behalf of the Nephews, It was anſwered That it is not 
enough, to ſay that the Teſtator did not intend to exclude the 
„% Infant Plaintiffs:“ It is plain that he did ze intend to include 
them. He did not foreſee that he ſhould have theſe two after- 
born Children in his Life-time: And not foreſeeing ſuch an 
Event, he did not mean to provide for it. He had it in his 
Power to alter his Will, upon the Change of Circumſtances : 
But he did not do ſo. The Limitation “ to his Nephews“ is 
therefore ſtill ſubſiſting: It never was a void One, though it 
may be now become a hard One. However, the Will muſt be 
taken as it ſtands: No Budy's Wiſhes can alter it. The Teſtator 
has not thought fit to alter it: And it is not in the Power of 
the Court, to make a. Will for him. If a Bachelor makes a Will, 
and thereby gives away his Eftate; and afterwards marries; it 
'has never been determined that fuch a Will ſhall not ſtand. 


As to the Wife's being “ enſeint at the Time of the Teſtator's 
„ Death” being a Condition precedent—The Cafe of Jones and 
3 „ efticomb 


— 
2 — — — 
2 rere * — — - — — 
. ws * — a 


” — n — - - * "4 

. — W * 2 — IF . 
. : Aa os * 

. ͤ — yr I * & ——_— 8 5 Y 


* * a mr F 
— —— — —ů— 


. 
— — — -- — 
— 0 — 
E 
1 —_— —— — 


— — — 7 
* — by — : 
1 


—— 


8 


ms At 
—ͤ—J— 


— — er — 


B I nn ine rien 
4 - - £ . -_ — — - — - — 


ao. 


3 RAS: 
—— + = 
* 


a 4 2 „ CT 
8 Is 


i. Ml... 2 * — _ 7 


Hilary Term 11 Geo. 3. B. R. 


— 


5 


2708 


— —— 


— . —— H xĩ—pĩp—rAV 3 ·˙* 


— . 


Maſicomb ſhews that it was net. [See that Caſe, in Rep, Eg. 74. 
Precedents ia Chancery 316. and the Abridgment of Eq. Caſes 


245. Pl. 10.] 


Tur JupGEs of this Court certifled as follows — 


We are of Opinion, that the Proviſion made by the Teſtator 
being for Children which were to be born after the making of 
his Will, He certainly mended to comprehend all the Children 
which ſhould be born of his then Wife, (whether before or after 
his Deceaſe.) For, We think, that a Father, in making an 
expreſs Proviſion for any Children which his Wife ſhould be 
enſeint with at the Time of his Deceaſe, could never intend to 
give his Eſtate to /acb Children, in Excluſion /, or to his Nephenes 
(as the Event has happened) in Preference to, any Child or 

Children that might be born in bis Lifetime. 


We are of Opinion, therefore, that (notwithſtanding the Decca 
of Expreſſion in this Will,) the Children born brJore the Teſtator's 
Death are virtually included in the Proviſion ſo anxiouſly made 
by a Parent for his Poſthumous Children; and that, upon the 
true Conſtruction of this Will, the Plaintiffs Edward and Joln 
will be entitled, (from the Teſtator's man:fe/t Intent,) to take 
an Eſtate in Fee in the Premiſſes, at their reſpective Ages of 
one and twenty; And that, in the mean time, the Plaintiff 
Eleanor, their Mother, is intitled to hold the ſaid Premiſſes, 
ſubject to the Truſt of the ſaid Will, for their Education and 
Maintenance. | 


MANSFIELD. 

R. As TON. 

E. W1LLESs. 

W. H. Asnnuks r. 


*23d April 1771. 


V. Robinſon v. Robinſon. ante, pa. 38. Vol. 1. 
and Evans, ex Dimiſi. Brooke, Bart. v. Aſtley 
Eſq; and Others, (vir William Duckenfield Da- 
mel's Cale,) ante, pa. 1574, 1580. Vol. 3. 
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Stock, one &c, verſus Harris, Deputy-Poſtmaſter of Friday 26:k 
Glouceſter. April, 1771. 


HIS Caſe came before the Court upon a Special Verdict, 

and was twice argued; vig. Firſt, on Friday 16th November 
1770, by Mr. Bearcroft for the Plaintiff, and Mr. Merton for 
the Defendant; and now by Mr. Dunning for the Plaintiff, 
and Mr. Attorney General Turlow for the Poſtmaſter. 


"2 WP — os — cc 


It was an Action brought againſt the Deputy-Poſtmaſter, for 
not delivering cut Letters directed to an Inhabitant of the 
City. 


3 2 n — 3 ERIE * 


The Declaration ſtated that the Defendant Gabriel Harris was 
Deputy-Poſtmaſter of that City; and that, as being ſo, he 
ought to have delivered all Letters ſent by the Poſt and brought 
to him at the Poſt-Office of the ſaid City, directed to any Perſon 
or Perſons being Inhabitants of the ſaid City, 70 or at the Place of 
Abode of ſuch Perſon or Perſons to whom the ſame Letters were 
reſpectively directed, within a reaſonable time after ſuch Letters 
were ſo brought to the ſaid Gabriel at the ſaid Poſt-Office at 
the City of Gl/ouce/ler aforeſaid. Then it ſtates, that on ſuch a 
Day a certain Letter directed to bim the ſaid John Skinner 
Stock (the Plaintiff) at the faid City of Glouceſter was ſent by the 
Poſt for him the ſaid John Skimmer Stock, and then and there 
brought to the ſaid Gabrir/ at the Poſt-Office of the City of 
Glouceſter aforeſaid, and received by him the ſaid Gabriel there. 
'Nevertheleſs, the ſaid Gabrz/, well knowing the Premiſles, 
but not regarding his Duty in that Behalf, ard not deliver the 
ſaid Letter to or at the Place of Abode of the ſaid Fobn Skinner 
Stock within a reaſonable Time after the ſaid Letter was fo 
brought to and received by him the ſaid Gabriel as aforeſaid; 
but, on the contrary, wrongfully and injuriouſly kept and 
detained the ſame Letter from the ſaid % Skinner Stock, for 
a long Space of Time over and above a realonable Time in 

that Behalf, to wit, for the Space of three Days. 


The Special Verdict was as follows, The Jurors find, that 
the Defendant, during the Time in the Declaration in that be- 
half mentioned, was and is Deputy-Poltmaſter of the City of Glou- 
ciſter, under the Appointment of the Poſtmaſter General. That 
the Plaintiff, during that Time, was and is an Inhabitant of the 
ſaid City of Glouce/ter ; and he and his Place ct Abode well known 

e K k to 
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to the Defendant. That the Defendant, being Deputy-Poſt- 
maſter as aforeſaid, did publiſh a Notice in the ſaid City, in 
the Words following, to wit, ** Poſt-Offtice, Gloucefter, May 
« :oth 1769. Having conſulted his Majeſty's Poſtmaſter Ge- 
« neral, upon the preſent Method of carrying out and deliver- 
« ing Letters at the Plaee of Abode of the Individuals to whom 
«« they are directed, I am informed by their Lordthips, that I 
« am NOT obliged ſo to do; and that no Allowance will be made 
« Me from the General Poſt-Office for my Expences on that 
„% Account. Notice is therefore hereby given to the Inhabitants 
« of this City, that after the 3d Day of June next, If it is agree- 
e able to them to have their Letters delivered at their own 
« Houſes, they muſt pay a Compenſation to the Letter Carrier, 
« of a Half-penny a Letter, or a ſmall quarterly Allowance, as 
e they think proper; or elſe ſend for them to the Office, where 
„ they will be delivered for the Poſtage only. G. Harris, Poſt- 
„ malter.” That until the Publication of this Notice, Letters 
directed to the Inhabitants of Glouceſter were always delivered to 
them at their Places of Atode within the ſuid City, by the Poſt- 
maſter for the Time being, without any Gratuity or Reward over 
and beyond the common Rate of Poſtage. That the Plaintiff 
afterwards cauſed Notice to be delivered to the Defendant, in 
the Words following—** Sir, The Inconvenience I have fo long 
„ ſuffered, of not having my Letters delivered to me as the 

uſed to be in the Time of your late Predeceflor Mr. Nils, 


«c 


* obliges me to give you Notice that from henceforwards I do 


« expect and inſiſt that all Letters which ſhall come to your 
« Office directed to Me be immediately ſent by You and deli- 
% vered to Me at the Dwelling-houſe of Mr. Edmund Phillips 
« in the Catharine- Whecl- Lane, being my Place of Abode; with- 
© out any Delay, or further Expence than the common and 
« legal Rate of Poſtage. I am Sc. John Skinner Steck. To 
% Gabriel Harris Eſq; Poſtmaſter of Glaucefter.” That after- 
wards, on the 24th ot December 1769, the Defendant received, 
at his Oflice in the City of GAH, t, a Letter by the Poſt, di- 
reed for the Plaintiff, being the ſame mentioned in the Decla- 
ration: Which Letter the Defendant did NO deliver to, or at 
the Place of Aheode of the Plaintiff; but the ſame remained, with 
his Knowledge, in his Office for the Space of two Days; at the 
Expiration whereof, the faire was {cnt for, by the Plaintiff, to the 
Detendant's Office, and immediately delivered to him. 


Referred to the Opinion of the Court, Whether the De— 
« fendant was OBLIGED to DELIVER the Letter to the Plain- 
tiff rt his Place of Abode, tor the Poſtage only.“ If he was, 
then the Jurors find a Verdict for the Plaintiff; nominal Da- 
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mages a Shilling; and Coſts 40s. If he was not, then they 
find for the Defendant. 


Note, This is the Caſe which I hint at in Page 2153, of 
my 4th Volume, at the End of the Caſe of Barnes v. Foley. 
In the Beginning of that Caſe of Barnes v. Foley (pa. 2149,) 
I have ſaid that I had not then in my Poſſeſſion the exact literal 
State of it; but promiſed to inſert it in future. This being a 
very proper Opportunity to diſcharge myſelf of that Proiniſe, 
| will here inſert it. 


(Barnes v. Foley, Eaſter Term 1776. B. R.)* 


T was an Action upon the Caſe for Money had and received— 

On Non Aſſumpfit, a Caſe was reſerved at the Trial; which ſtat- 
ed That the Defendant is Poſtmaſter of Bath, under the Appoint- 
ment of the Poſtmaſter General. That upon the Defendant's 
Apporneqent, he publiſhed a Notice, © That Every Perſon who 

* will either call at the Poſt-Office in Orchard-Streat, or ſend their 
© Servants for them, will receive their Letters at the legal 
* Poſtage only - That the Letters that are delivered to all Perſons 
“ for the ſuture at their own Hzuſes will be charged one Halt- 
% penny, except Thoſe which have heretofore paid One Penny 
„% That, to prevent any Miſtakes, the Poſtmaſter of Bath will 
* think Himſelf obliged to the Perſons that intend to fetch or 
« ſend for their Letters after Monday the 2oth Inſtant, to ſend 


te their Names and Places of Abode in Writing to the Poſt-Ofce, 


that Care may be taken to have their Letters properly ſorted 
„by themſelves— That as the Poſtmaſter is determined to uſe 
Moderation in the Charge, Therefore any Merchant or Tradeſ- 
* man that receives many Letters m.y agree with the Poſtmaſter 
e by the Year for the Delivery of their Letters at their own 
« Houles.” 


« Bath, January 17, 1766. 
% Thomas Foley, Poſtmaſter,” 


That before the Defendant's Appointment, the Poſtmaſter 
of Bath never received any thing beyond the Rates of Poſtage 
ſpecified in the ſeveral Acts of Parliament regulating the Poſt- 
Office, for the Delivery of Letters in any Part of Bath; But 
that the Letter-Carriers employed by the Poſtmaſter had, for a 
conſider- 
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conſiderable Time before, received for their own Uſe, in ſome 
Parts of Bath, an additional Half-penny; in other Parts, a 
Penny ; and in other Parts, Nothing, upon the Delivery of 
Letters. 


That the Plaintiff is an Houſe-keeper and Inhabitant of Bath, 


and was well known to the Defendant to be ſo; but did not 


V. laſt vol, 
Pa. 2153. 


call at or ſend to the Poſt-Office for his Letters, expecting and 
requiring that the ſame ſhould be delivered to Him at his Houſe, 
on Payment of the Rates of Poſtage fixed by the ſeveral Acts 
of Parliament, only. 


That the Defendant, upon the Delivery of twenty-four Letters 
directed to the Plaintiff and brought by the Poſt from London to 
Bath, at his Houſe there, demanded and received of Him the Sum 
of 15. at the Rate of a Half-penny for each Letter, over and 
beyond the Rates of Poſtage before mentioned: Which is the 
Cauſe of Action, 


The Queſtion ſubmitted to the Court was “ Whether the 
© Poſtmaſter is obliged to deliver Letters to the ſeveral Inhabit- 
&« ants of Bath to whom they are directed, at their known Places 
of bode, at the abovementioned Rates of Poſtage only; or is 
* intitled to demand and take any thing more.” 


The Rule Was, That the Forrn be delivered 
to the PLAIN TIFF. x 7 


The abovementioned Cafe of Barnes v. Foley was diſtinguiſhed 
by the Name of the Bath Caſe, 


After the ſecond Argument of this G.2uce/ter Caſe, the Court 
gave their Opinions Seriatiin. 


Loxp MansFIELD—In the Bath Caſe, the Fact was 
much the ſame as in the preſent Caſe. It was there ſtated, that 


before the Defendant's Appointment to be Poſtmaſter, the Poſt- 


maſter of Hath never received, for the Delivery of Letters in 
any Part of Bath, any thing beyond the Rates of Poſtage ſpecified 
in the Acts of Parliament regulating the Foſt-Office. He gave 
Notice that People muſt either come or ſend to the Polt-Office 
* to fetch them; or pay for having them delivered at their own 
* Houſes,” And he accordingly deinanded and received Money 
of the Plaintiff, for delivering his Letters at his own Houſe, over 
and above the Rate of Poſtage beforementioned. The Queſtion 
was,“ Whether the Poſtmaſter was obliged to deliver Letters di- 
«« rected to the Inhabitants, a? their known Places of Abode, at 
the abovementioned Rates of Poſtage only; or was intitled to 


1 demand 
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e demand and take any thing more.” The Court did not, in 
that Caſe, give any Opinion Whether the Poſtmaſter was c- 
© ged to deliver Letters directed to the Inhabitants, at their known 
Places of Abcde within that City.” It was determined upon 
another Point, the Poſtmaſter's demandins and taking more than 
the Acts of Parliament allow; which Claim the Poſtmaſter could 
not ſupport. The Court neither gave nor formed any Opinion 
upon the general Queſtion. And they had Reaſons for it. There 
was no drawing any Concluſions about delivering out Letters, or 
ſending to fetch them, from the Expreflions uled in the Acts of 
Parliament: And they hoped it would be ſoon ſettled by Act 
of Parliament. No fuch Act of Parliament has been yet applied 
for; nor probably will be, till We ſhall have given our Opi- 
nions. And the preſent Action is brought, and the Caſe ſlated, in a 
proper Manner to bring the intended Queſtion before the Court. 
Therefore I ſhall now give my Opinion upon it; and have no 
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great Difficulty which Way to give it, though the Acts of Par- 


Itament are not profeſſedly explicit about it. 


There are two Clauſes in them, which ſhew deciſively “ that 
te there are Limits of Delivery.” In the 5G. 3. c. 25. § 7. are 
the expreſs Words * or within the Limits of the Delivery of 
« Letters and Packets:“ And in the 14th Section of the ſame 
Act, Mention is made of the Place “ where ſuch Letter or 
„Letters are delivered.” As there are, therefore, Limits of 
Delivery, How are thoſe Limits fixed? The Anſwer is—They 
are fixed by Uſage and Practice, and the Courſe that has been 
obſerved and followed in each particular Place. 


The Poſtmaſters are not, indeed, bound to find out Perſons 
not ſufficiently deſcribed : But / they i them, and they re- 


ſide wor!thin the eftabliſhed Limits, the Poſtmaſters are obliged to 


deliver their Letters at their Places of Abode. 


If that be ſo, there is enough found upon this Special Verdict, 
in favour of the Plaintiff. It is expreſsly found “ that until the 
« JNefendant's Publication of his Notice, Letters directed to the 
„ Inhabitants of Glouceſter were always delivered to them at their 
% Places of Abode within the ſaid City, by the Poſtmaiter, without 
© any Gratuity or Reward over and beyond the Common Rate 
„ of Poſtage.” From whence it follows, that the Limits of 
Delivery of this Poſt-Office in Glouceſter, are the CITY of Glou- 
ceſter. This was the Practice for Sixty Years, and to this Time, 
for 100 Years: And there is no Foundation or Pretence for 


raiſing this Additional Money; nor is it juſtified by the Acts 


of Parliament. 


Vor. V. L I The 


* _” * ö — 2 * 32 
. c cc 


- 
—— — r y — — 


MC. 2 — p v 6333 . 


r ©, «if. > 
* 2 ; _ < SY 
” 1 > hag - A «cv — 


- — ﬀ 


— 


o 
= 
1 
: 
n > 
[1 ; 
4 
1 
e 
\ 
a 
+ 
: . 
4 
| 
'T 
1 
1 
Ti 
DT; 
1 
1 
"I 
£ 
F 
+ 
41 
, 
£ | 
. 
18 
— 
F - 
5 
I 
/ 
x 
N 
» 
iO 
an 
3% 
T2 
*. 
4 
22 
+ 
* 
T. 
2 
18 
- 
14 
K 
1 
* 
9 
47 
3 
e 
* 
LS 
4 
q 
: 


— — — —— 


2714 


H ilary Term 1 1 Geo. +, B.R. 


» 


The Inconvenience that would attend this Notice is very great 
to ſuch as would not ſubmit to this New Demand. How ſhould 
People know of their Letters? And are they to come or ſend 
to the Poſt-Office, every Poſt Day, to inquire after the Chance 
of a Letter? This would be exceedingly inconvenient to Ever 
Body; and would be particularly hard upon ſuch of the In- 
habitants as ſeldom receive any Letters by the Poſt at all, 


It is raiſing a Tax, without any proper Application of it. 
The Public would not profit by it. On the contrary, it would 
immenſely hurt the Public Revenue, though it would raiſe a 
great One to the Poſtmaſter or his Deputy. 


The inconvenient Conſequences would be much more viſible 
and more extenſive, if this Attempt of the Country Poſtmaſters was 
to be exerciſed in London ; where the contrary Practice has prevail- 
ed; and having eſtabliſhed it, they can't recede from it. They can 
not retract what has been always uſual in London, nor even the 
Method which they have hitherto allowed in ſuch Villages near 
London as are now become contiguous to it. Having once 
eltabliſhed it, they can't go back from it. So in Glouceſter, there 
is no Reaſon or Pretence for theit retracting the Method always 
taken in that City, 


Therefore I think they have done wrong; and have attempted, 
without Authority, to raiſe a Tax upon the Public, without a 
ſufficient Foundation whereupon to ground their Claim; and for 
their own Benefit, and not the Benefit of the Public, or of 
the Revenue. | | | 


Conſequently, this Action is well brought; and the Poſtea 
ought to be delivered to the Plaintiff, 


Mr. Juſtice Aso The Acts of Parliament relating to 
this Subject do not particularize any thing about fetching Letters, 
or delivering them out: They are not explicit on this Head. The 
Direction of a Letter informs the Officer of the Poſthouſe how 
to deliver it: And the Legiſlature meant that he ſhould deliver 
it accordingly, The Limits of the Delivery are to be determined 
by the Uſage of the Place. Here, the Delivery was uſed, for a 
great Number of Years, to be to the Inhabitants of the City of 
Gloucefter, at their reſpective Places of Abode within the City. 
This Notice from the Poſtmaſter is directly in the Teeth of the 
Acts of Parliament. There is no Foundation for this Demand: 
The Polt-Ottice have no Right to make it. The Word “ de- 


% liver” 
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* liver” is likewiſe uſed in the Penny-poſt Acts: And there is 
no Doubt but that Penny-poſt Letters are to be delivered at the 
Habitations of the Perſons to whom they are directed. 


The Inconveniences of fetching Letters may be very great. 


The whole Town or City may be attending at the ſame time, 


to enquire after their Letters, And the Poſtmaſter might be 
out of the Way, when they do come for them: He is not obliged 
to attend at any fixed Hour, The eſtabliſhed Uſage has been, 
for the Poſtmaſter of this City of G/uceſter to deliver the Let- 
ters of the Inhabitants at their Places of Abode within the City: 
And this Uſage was probably ſettled immediately upon making 
the Act which erected the Poſt-Office. The Poſtmaſter is bound 
by theſe eſtabliſhed Limits: He can not vary this eſtabliſhed Prac- 
tice, nor raiſe an additional Rate upon the Inhabitants. 


Therefore the Pos Tr A ought to be delivered to thePLatnTiIPE., 


Mr. Juſtice WIII ES This being the efabliſhed Uſage in 
this Place, the Poſt-Office cannot alter it. They might as well 
do it in London, as in Glouceſter : Which would be extremely in- 
convenient. In the former Place, they have extended the Uſage 
to Marybone and other New Buildings: And they have done 
right. Here, they had no Right to depart from the former eſta- 
bliſhed Uſage which had prevailed for ſuch a great Length of 
Time: Nor can I fee any Pretence for their attempting it. 


Mr. Juſtice ASHHURST concurred entirely, as to this par- 
ticular Caſe, circumſtanced as ſtated in the Declaration, and found 
by this Special Verdict. Here, the Uſage had been fo long eſta- 
bliſhed in the City of Glouceſter, that he held that the Poſt- 
maſter had no Right to ſet it aſide, and to refuſe to deliver 
Letters in future, as he had been uſed to do, and had been fo 
long done, at the Houſes of the Inhabitants within that City; 
which he looked upon to be the Limit Delivery eſtabliſhed in 
that Place; whatever may be the Limits of Delivery, or what- 
ever may be fit and proper to be determined as to any other Place. 
But he gave no Opinion, as to the Kingdom in general, or as to 
any other Caſe where the Circumſtances may differ from thoſe of 
the preſent Caſe. | 


Tux Cour unanimouſly. ordered the Pos TEA to be 
delivered to the PLAINTIFF. | 


Note—There has been a ſubſequent Determination of the 
Court of Common Pleas, upon a like Queſtion in Tpfaoich, 
I „ via. 
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vis. Whether the Defendant (Goodchild) as Poſtmaſter of 
« Tpfwich, was obliged to deliver the Letters to the Haba- 
„% btants of Tpfwich, at their reſpective Places of Abode.” 
And they reſolved, that the Parliament muſt mean “ that 
«© the Pottmaſter ſhould deliver the Letters in Poſt- 
« towns.” It was in Trinity Term 1773, 13* G. 3. Row- 
ning v. Gocdebild; An Action againſt the Deputy Poſtmaſter 
of Ipſibich for not delivering the Plaintiff's Letters at his 
Place of Abode in Ipſwich, within a rcaſonable Time; bur, 
on the contrary, detaining them for a long Time, wiz. for 
the Space of ten Days: To the Plaintiff's Damage 100 /. 
Plea, „Not guilty,” At the Trial of the Cauſe at Bury, 
a Verdict was found for the Plaintiff, with 15. Damages 
and 40s. Coſts; ſubject to the Opinion of this Court on 
the following Caſe. 


— That the Defendant, during the Time in the Declaraticn 
mentioned, was, and is Deputy Poſtmaſter of the Town of 
Ireeich, under the Appointment of the Poſtmaſter Gene- 
ral: And the Plaintiff during all that Time was and is 
an Inhabitant of and within the ſaid Town of Ipſwich; 
and he and his Place of Abode are well known to the 
Defendant. 


Previous to the Year 1741, the Letters which were brought 
by the Poſt from London, directed to the Inhabitants of Tp- 
ſwich, were delivered to them at their reſpective Places of 
Abvode, by the Deputy Poſtmaſter of Ipſwich for the Time 
being, at the legal Rate of Poſtage only: But the Inhabit- 
ants of Tpſwich conſtantly for Time immemorial, till the 
ſaid Year 1741, paid to the Letter-Carrier employed by the 
Deputy-Poſtmaſter for the Time being, a Recompence of 
1d. a Letter, for the Delivery at their reſpective Places 
of Abode, of all Letters which were brought by the Poſt 
from ail Parts of Norfolk and Suffolk, over and above 
the legal Rate of Poſtage, being delivered at a different 
Time of the Day from thoſe which were brought by the 
London Polit, | 


In the Year 1741, the Poſt from London to Ipſwich was eſta- 
bliſhed fix Days in a Week, inſtead of three: Upon 
which Occaſion, Public Notice was given to the Inha- 
bitants, by the Common Cryer, ** that ſich of 'em as 
« choſe to have their Letters delivered at their Places 
« of Abode muſt pay to the Letter-Carrier a Recom- 
«« pence of One Half-penny for each Letter, as well for 


© thoſe 


Mi. 
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e thoſe which previous to the ſaid Notice were deliver- 


„ ed without Recompence, as for thoſe for which One 
* Penny Recompence had been paid.“ 


The greateſt Part of the Inhabitants complied with this No- 
tice, and have ever ſince voluntarily paid to the Letter- 
Carrier either One Half-penny over and above the legal 
Poſtage, for the Delivery of each Letter at their reſpective 
Places of Abode; or have agreed with the Letter-Car- 
rier, and paid Her a Quarterly or Yearly Allowance for 
the Delivery of all their Letters; except three Perſons, 
who gave the Letter-Carrier a Chriſtmas-Box, - | 


The Plaintiff, ever ſince the ſaid Year 1741, paid the Re- 
compence of One Half-penny for the Delivery of each 
Letter at his Place of Abode, till April 1772; when he 
refuſed any longer to pay the ſame, 


The Letter-Carrier does not receive any Salary from the 
Defendant, for delivering the Letters; nor does ſhe ac- 
count to the Defendant for any Part of the Recom- 


pence ſhe receives for ſuch Delivery, but applies the ſame 
to her own Ule. 


On 1ſt April 1772, the Defendant received, at his Office 
in the Town of Ipſwich, Ten Letters by the London Poſt, 
directed to the Plaintiff at Vſuich (being the ſame Let- 
ters as are mentioned in the Declaration ;) which Letters 
the Defendant did not deliver at the Plaintiff's Place 
of Abode in Ipſwich; but the ſame remained, with the 
Defendant's Knowledge, at his ſaid Office, for the Space 
of Ten Days, as ſtated in the Declaration. 


The Queſtion for the Opinion of the Court is—* Whether 


«© the Defendant, as Poſtmaſter of Tp/wich, is obliged to 
« deliver the Letters to the Inhabitants of Ipſwich, at their 
e reſpective Places of Abode. 


Tur Cour having taken Time to conſider, Their Opinion 
was delivered by Ld. Ch. Juſtice de Grey. 


After ſtating the Caſe, he ſaid the Queſtion is, Whether the 
Poſtmaſter has done his Duty, by leaving Letters at his 


Office in Ipſwich; or is bound to deliver them at the Places 


of Abode of the lahabitants. | 


VorL. V. M m This 
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This is not a Queſtion of private Contract, or of a Com- 
mon Carrier; but ariſes from a great public Employment 
for eſtabliſhing Correſpondence, and is productive of a 

great public Revenue, | 


The Crown very early had appointed Poſtmaſters for for- 
warding Expreſſes, and public Service; but not till the 
Time of Fac. 1. for carrying on Correſpondence; and 
that, originally, only for foreign Correſpondence, as appears 
by the Recital in the Proclamation of 8 Car. 1. Rymer's 
Fadera, Vol. 19. p. 385. Poſtmaſter for England for con- 


veying Letters to foreign Parts, and that Others had intend- 
ed &c, prohibited Sc. 


In 1632, this Office was granted to Thomas Witherings, (Rym. 
649.) who in 1635 was ordered to take on Himſelf the 
additional Burthen of a Running-Poſt or Two, to Scot 
land and Ireland, and ſeveral Great Towns in England; 
and to take the like as now paid, as near as poſſibly can: 
Which looks as if there had been ſomething of a pri- 
vate Eſtabliſhment before. This was enforced by Procla- 
mation in 1635. 


In 1637, an Office was erected for the Purpoſe of Carrying 
Letters, called the Letter-Office, and added to Witherings's 
Office, and put under his Care, for carrying on Correſpon— 
dence in the King's Dominions. Rym, Fed. Vol. 20. 


P- 192. 


In 1640, Witherings having abuſed his Truſt, the Offices 
were ſequeſtered into the Hands of Philip Burlamachy, under 
the Care and Overſight of the Principal Secretary of 
State ; to be carried on as near as might be in the for- 
mer Courſe, Rym. FTæd. Vol. 20. p. 429. 


Before the Reſtoration, ſeveral Steps were taken and various 
Orders made, as in the Commons Journals in 1642, 


1644, 1649 &c: And it became a General Conveyance 
to all Parts of England, | 


In 1654, the Office was granted by Act of Government to 


Manley, under Rent and Conditions. Scobells Acts and 
Ordinances, p. 358. c. 51. 
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In 1656, a General Office was erected for England, Scot- 
land, and Ireland. Scob. 5 11. 


At the Reſtoration, the Stat. of 12 Car. 2. c. 35. was made, 
much upon the ſame Plan, but with new Powers and 
Forms: Under which Act it was carried on, till g Ann. 
c. 10. in which there are ſome additional Regulations; 
And it was made a National Eſtabliſhment for the Purpoſe 
of Correſpondence, and alſo a great National Revenue. 


The Queſtion depends upon the Conſtruction of this Stat. 
of 9 Ann. And the only Conſideration is, What is meant 
by the Word “ Delivery:''— Whether in the Town, or 
at the Office. 


By § 2. it appears that the Duty of the Poſtmaſter conſiſts 
in three Articles, viz. Receiving, Carrying, and DELIVER=- 
ING Letters. He is authorized to appoint Stages as He 
thinks convenient, London is the Centre of the Whole: 1 
Other Towns are Inferior Centres; Places of Receipt and 1 

Delivery. So, as London is the Terminus à quo, Each Infe- 
rior is the Centre where to be received and delivered. 


In the Old Proclamation of 1635, the Poſtmaſter is to carry 
the Letters, which Letters ſhall be left at the Poſt- houſe, or 
ſome other Houſe which He ſhall appoint : But that Word 
has been dropt in all ſubſequent Proceedings; and in- 
ſtead thereof, the Word © Delivered has been ſubſtituted, 


2 3 0 
— —— „ — nw, ee ˖—— — - * EC 


So that he is not only to carry, but to do ſomething more— 
Deliver“ deliver as directed,“ that is, to another Perſon, 


But quitting the Poſſeſſion of the Thing does not anſwer the 
Idea conveyed in the Word © Delrvery:”” And a Detention 
in his Cuſtody is contradictory to it—He not only doth 
not deliver; but doth not quit the Poſſeſſion. 


He ought to deliver them from the Cuſtody He had of them. 
This, on comparing all the Clauſes in 9 Ann. is the Senſe 
in which the Parliament meant the Word Deliver: For, 
to ſuppoſe that when the Letters are brought to the Town, 
All the Inhabitants are to ſend every Poſt to inquire 
&c, would be impoſſible : Inſtead of facilitating, it would 
obſtruct Correſpondence, | 


The 
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The only Way to obviate it, would be to join in employ- 
ing a Perſon to bring them. But that is forbidden by F 17. 
not to employ a Foot-poſt &c.” 


The Caſe of Barnes v. Foley rules That the Poſtmaſter can 
not demand any thing for the Delivery. 


Alſo in & 39. the Poſtage is conſidered for carrying and deli- 
vering. And in another Place there is an Authority to 
appoint a Perſon to carry out of Poſt Towns above Six 
Miles from London. 


The Conſequence of the Whole is, That the Parliament muſt 


mean that the Poſtmaſter muſt undertake tv deliver the 
Letters in Pet Tens. 


2 

K. | By § 40, the Letters are not to be detained &c: And if the 
Party can not be found, they are to be returned for 
Want of due Direction. How can He know whether it be 
truly directed, if the Party is to ſend for it? And the Poſt- 
maſter being to return Letters, if the Party can't be found, 


he muft inquire; or He can not ſay © He can not be 
found:“ Therefore He muſt look for Him. 


By & 30—<* If the Perſon to whom a Letter is delivered refuſes 
6 to pay the Poſtage'—This muſt mean a perſonal De- 
livery at his Houſe where directed: Or it would have ſaid 
—* If Taking &c out of the Office, He refuſed to pay.“ 


Then F 15. Foreign Letters delivered in the Poſt-Office of 
the Port to be forwarded to the General Office, to be de- 
livered according to the Directions — The ſame uſt be 
applied to Inland Letters; Or there will be different Rules 
for the ſame Thing. | 


v. Sect. 7. The Act of 5; G. 3. c. 25 * (relating toLetters brought by Ships) 
e f Hong provides that the Poſtmaſter is to take 1d. over and above 
5 what he may now receive for the ſame, if the Place of Di- 
2.15. 16, rections is within the Town belonging to the Port or 


Limits ef Delwery. 


Here where there is no Poſtage, a new Price is given; and 
alſo it is implied that there may be other Limits than the 
Office. And the Pcft-Town is looked on as the Place of 


2 Delivery 
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Delivery: And therefore upon this Ground, the Court of 
Kings Bench, in the Glouceſter Caſe, held They were to 


be delivered at a particular Precinct, as being within the 
uſual Limits of Delivery. 


The Proviſion for Penny-poſt Letters in 4 G. 2. c. 33. uſes 
the Word ** Delivery” in the ſame manner: And it is 
agreed on all hands that ee are to be delivered, 


I ſpeak now of Poſt-Towns, and the Limits of Delivery in 
and about thole Towns. 


The Officers have always ated agreeably. In London, 
there is no Proviſion different from others. And it has 
gradually taken, Place in other Great Commercial Towns ; 


Briſtol, Cc. 


Whenever the Poſt-Maſter appoints other Poſt-Towns, 


They are iaferior Centres of Circles within which Let- 
ters ought to be delivered. 


But it was objected iſt. That this Action doth not lie; that 
it ought to be brought againſt the Principal, not the De- 


puty : 2dly, If the Deputy is liable, yet the Action ought 
to be only for the Penalty; not a General Action, 


But a Deputy Officer is anſwerable for his own Misfea- 
ſance. 1 1d. Raym. 655. Beſides, this Office, in its Nature, 
could not poſſibly be carried on without many Officers. 
Yet though in ſome Reſpects Deputies, the Statute conſiders 
them to many Purpoſes Officers. And therefore, 4 fortiori, 
They ſhall be liable for their own Misfealance, 


We are therefore All of Opinion, 1ſt, that An Action will lie a- 
gainſt the Deputies ; And 2dly, that it will lie notwithſtand- 
ing the Penalty; For, a Man may ſuffer greatly more than 
the Penalty. So that 20/, may be no adequate Satisfac- 
tion: but however, not to take away the Statute Re- 
medy for Misfeafance—In the Caſe of Stock v. Harris, in 
B. R. which was the ſame Action, this Objection was 
never taken: And Judgment was there given for the 
Plaintiff, 

We are ALL of OrixIox that 


The PosTEA mult be delivered to the PLAINTIFF, 


Vol. V. | Nn 


Henry 
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Tueſday, 
zoth April 
1771. 


Henry Law, who &c, verſus James Ibbetſon, D. D. 


N Debt upon the Statute of 21 H. 8. for Non-Reſidence, 
The Defendant pleaded the General Iſſue. 


Upon Trial, at the laſt Aſſizes for the County of Hertford, 
a Verdict was given for the Plaintiff for 10/, Subject to the 
Opinion of the Court upon this Cate; v2, 


The Defendant, beneficed with the Rectory of the Pariſh- 
Church of Bufbey to which there à4 good Parſonage-bouſ” be- 
longing, during all the Time mentioned in the Declaration per- 
formed the Duty of Rector of the ſaid Pariſh, but was 
perſonaly reſident and abiding in and upon a Dwelling-houſe be- 
longing to Himſelf, in Buſhey in the l ariſh of Buſhey; and not 
in and upon the faid Parſonage-bouſe belonging to the ſaid 
ReCtory. 


The Defendant alſo, during all the Time aforeſaid, was, and 
fill is ARCHDEACON in and throughout the whole Archdeacon- 
ry of St. Alban's and the Limits thereof : Which is an Eccle- 
ſiaſtical Drignity, with Juriſdiction of granting Licences for 
Marriages, Probate of Wills, and Letters of Adminiſtration. 
He has a Seat in the Church of St. 4/ban's; has a Depaty- 
Regiſter who lives at St. Alban's and keeps an Office there: But 
the Seal of Office is kept by the Defendant in his own Cuſ- 
tody; to whom the ſaid Deputy-Regiſter applies for the Uſe 
of the Seal and the Diſpatch of Bulineſs, 


The Houſe in which the Defendant was and is dent and 
ahiding, is within the Limits of the faid Archdeaconry (as is alſo his 
Recory-Houle,) but is nt belonging, nor is there ary Houſe 
which does belong to bis Archdeaconry as an Arebidiaconal Heu. 


The Queſtion for the Opinion of the Court is,“ Whether, 
« under theſe Circumſtances, the Plaintiff is intitled to re- 


«© cover.” | 


Mr. Rempe argued this Caſe, on behalf of the Plaintiff ; and 
Mr. Lucas, for the Defendant. 


Mr. Kempe faid, the Action was brought for Non-Reſidence 
on the Partonage: And the ſingle Queſtion is,“ Whether the 
+ Doctor has kept a perſonal Reſidence and Abode at in and 

| upon 
3 
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„ upon either his Dignity or his Parſonage.” There bein 
no Houſe belonging to his Archdeaconry is no Excuſe for his 
not refiding in the Parſonage-houſe belonging to his Benefice. 
He muſt be perſonally reſident upon One or the other. An 
Archdeaconry is One of the 1ignities expreſsly mentioned in the 
Act of 21 H. 8. c. 13. That Act was not introductory of 
a new Duty. Reſidence was requiſite, before this Act of Par- 
liament, both by Common Law and' in Common Senſe. To 
prove which, he cited 2 Tt. 625, 626. and the Regiſter 58. 
Non-Reſidence was a perpetual Complaint, from the Time of 
H. zd. to that of H. 87. In the Caſe of Butler v. Goodale, P. 40. 
Elig. in B. R. 6 Rep. 21.b upon an Information on this Statute, 
it was reſolved by the Court, * that the Parſon ought to 
«© abide upon his Rectory; ilicet, upon his Par/onage-bouſe, 
© and not in any other Houle, although it be within the ſame 
© Pariſh.” He faid, a Suffragan would have been bound, before 
25 H. S. c. 10. § 7. to reſide upon his Parſonage or Vicarage : 
And ſo is a Biſhop holding in Commendam. Complete Incum- 
bent, cap. 37. Heb. 16. ſays “that an Archdeacon derives his 
% Power from the Biſhop.” 


Mr. Lucas anſwered, that if the Doctor had not complied 
with the Canons, he was open to the Canon-Law, It was 
enough if he reſided either upon his Dignity & his Benefice. 
And he did reſide within the Limits of his Archdeaconry : which 
is ſufficient, as there was no Houſe belonging to it. He en- 
deavoured to explain the Caſe of Butler & Goodal,, as not the 


unanimous Opinion of the whole Court ;* and cited Cannige v. V. Moore 
Dr. Newman, 2 Brownlow 54. He argued that an Archdea- 58, Cro. 


conry is a Dignity within this Act of Parliament; and cited 
the Caſe of Broughton v. Gouſley, Cro. Eliz. 663. concerning Dig- 
nities in the Church. 


Lokd MansFIELD— The Words of the Act of Parliament 


Eliz. 590, 


are very pointed and very preciſe. They are + ** that as well 4 21 U. 8. 
« every Spiritual Perſon now being promoted to any Arch- ©: 13. f. 26. 


«« deaconry Deanry or Dignity in any Monaſtery or Cathedral 
«© Church or other Church Conventual or Collegiate, or be- 
ing beneficed with any Parſonage or Vicarage, as all and cvery 
Spiritual Perſon and Perſons which hereafter (hall be promot- 
« ed to any of the ſaid Dignities or Benefices with any Parſon- 
„ age or Vicarage, from the Feaſt of St. Michael the Arch- 
« angel next coming ſhall be perſonally reſident and abiding 
in at and 1% his faid Dignity Prebend or Benefice, or at 
& One of them at the leaſt. And in caſe that any ſuch Spiri- 
4% tual Perſon, at any Time after the ſaid Feaſt, keep not Re- 


& {1dence 
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ſidence at One of his ſaid Dignities Prebends or Benefices 
as is aforeſaid, but abſent himſelf wilfully by the Space 
„ of One Month together, or by the Space of two Months 
to be accompted at ſeveral Times, in any one Year; and 
„ make his Reſidence and Abiding in any other Places by 
« ſuch Time; that then he ſhall forteit, Sc.“ 


The Determinations, upon adjudged Caſes, are“ that if he 
« does not reſide upon One or the other, he is within the 
% Penalty;” and * that if there be a Houſe upon the Parſon- 
40 age or Dignity he muſt reſide in that Houſe, it not being 
ſufficient to reſide in any other Houſe, though it be within 
the ſame Pariſh. 


If there be no Houſe, then indeed he may reſide where he 
will; provided it be within the Pariſh: For, he can't, upon 
a penal Act, be puniſhed for not reſiding in the Houſe, when 
there is no Houle for him to reſide in. 


| Reſidence is a technical Term: He muſt ſhew, that he was reſi- 
dent, within the technical Senſe, under the Act of Parliament, 


His Lordſhip was of Opinion that the Plaintiff ſhould have 


Judgment. 


Mr. Juſtice As rox was of the ſame Opinion. He like- 
wiſe conlidered Reſidence as a fechnical Term: And it muſt be 
in the Houſe, if there be One. The Doctor is here charged 
with having ablented himſelf from his Rectory and from his 
Dignity, and reſided elſewhere. This was inſerted in the De- 
claration, in order to ſhew that he was not lo reſident as the 
enacting Part of the Statute requires. The not having it in 
his lower to keep Reſidence upon his Archdeaconry, becauſe 
there was no Houſe, can't excule him for not reſiding upen 
his Parſonage, where there was a Houſe. This Excuſe goes 
no further than to the not refiding where there was no Houle 
to refide in. And I think, this Caſe ought to be conſidered 
in the ſame manner as if the Archdeaconry and the Parſonage 
had been an hundred Miles diſtant from each other. 


Mr. Juſtice WiLLEs and Mr. Juſtice Asnuuksr were 
of the fame Opinion, that it was neceſſary for the Defendant 
to have reſided in the Parſonage-Houſe, as there was One; 


that the Reliding in another Houſe, though within the Pariſh, 


was not ſullicicnt ; and that there being no Houſe belonging 
te 
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to the Archdeaconry was no Excuſe for his not reſiding upon 
his Parſonage, where there was a Parſonage-houſe, in which he 
might have reſided. | 


THz wHOLE CouRT concurred in Opinion 


for the PrLaAinTIrFE. 


Note—There was afterwards a Caſe in this Court, on 
Friday id May 1776, Wilkinſen Eſq; who &c, v. A- 
lot, Clerk ; where there was no Parſonage-houſe, and 
therefore the Parſon abſented himſelf entirely, and 
did not reiide in the Pariſh at all: And the Court 
held, that though Impoſtibilities will indeed excuſe, 
yet he mult come as near 05 he can to reſiding in the Par- 
ſonage-houſe; He mult reſide ſomewbere within the 


Pariſh. 


Martin v. Townſhend and Sawbricge. 


Y 10G. 3. c. 50. © for the further preventing Delays of Juſ- 

ce tice by reaſon of Privilege of Parliament,” it is recited 
* that the Proceis by Diſtringas is dilatory and expenſive.” 
For Remedy whereof, it * enacts “ that the Court out of which 
e the Writ proceeds may order the iſſues levied from Time to 
« Time to be S, and the Vioney arifing thereby to be applied 
to pay ſuch Coſts to the Plaintiff, as the ſaid Court ſhall think 
-* juſt, under all the Circumſtances, to order; and the Surplus 
„% to be retained until the Defendant ſhall have appeared, or 
* other Purpoſe of the Writ be anſwered,” With a Pros 
viſo + that © when the Purpoſe of the Writ is anſwered, then 
ce the ſaid Iſſues ſhall be nne; or if fold, what ſhall re- 
* main of the Money ariüng by fuch Sale ſhall be repaid to 
« the Party diſtrained upon.“ 


= 
/ 


The Plaintiff in the preſent Action (which was againſt a 
Member of Parliament) had procceded agreeably to this Act 
of Parliament, ani had obtained Rules for felling the Iſſues 
levied upon a Diſtringus, an Ars difpringes, and a Plaries diſ- 
tringas; and alſo a Rule for an Attachment againſt the She- 
riffs: But no iſſues had been actually levied. tlowever, the 
Detendant did, at Length, appear. 


Mr Thomas Coreper thereupon moved, that theſe Rules ſhould 
be all diſcharged, For, as no Iſſues hat been Jevied, they 
could not be ſold; and, as the Defen lant in the Action had 


VoicYs. Oo now 


Wedneſday, 
11: of May 
1771, 


V. Set. 3. 


+ Sect. 4. 
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Thurſday, 
2d of May 


1771. 
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un ti 


now appeared, the End and Purpoſe of theſe Writs were an- 


ſwered; the Intention of them being Nothing more than to 
enforce an Appearance. 


Mr. Morgan, contra, on behalf of the Plaintiff, inſiſted up- 


on the Coſis of iſſuing theſe Writs, before the Rules ſhould 
be diſcharged. 


THe CourT thought that to be juſt and reaſonable; 
and directed that n Payment of ſuch Coſts, the Rules ſhould 
be diſcharged. They were of Opinion that theſe Coſts were 
not to attend the Event of the Suit; but were to be paid to 


the Plaintiff immediately and at all Events, whether he 
ſhould finally ſucceed in the Suit, or not. 


Raban ver/zs Plaiſtow. 


HE next Day, Another Queſtion aroſe upon the ſame 
Act of Parliament: But it was a Queſtion of a diffe- 
rent Kind, and in a different Cauſe. 


This latter Caſe had no Relation to Privilege of Parliament. 
It was the Caſe of a Sheriff who did not bring in the Body, 


after a Return of a“ Cep: Corpus made by his Predeceſſor: For 


which Neglect or Refuſal, ſeveral Writs of Diſtringas had iſ- 
ſued againſt this ſucceeding Sheriff. For, the Practice is, that 
if a Sheriff in Office returns a Ci Corpus, and will not brin 

in the Body though he remains in Office, an Attachment ſhall 
go againſt him: But if he is gone out of Office, an Attach- 
ment ſhall not iſſue againſt his Succe//or, the new Sheriff, who 
did not make the Return of Cepi Corpus ; but a Diſtringas is the 


Method of enforcing him to bring in the Body. And this lat- 


ter was the preſent Caſe; vig. that theſe Writs of Diftringas 
had iſſued againſt the Succeeding Sheriff, for not bringing in 
the Body upon a Ci Corpus returned by a former Sheriff tince 
gone out of Office. And the Court was applied to, on be- 
half of the Plaintiff, that they would direct the Iſſues to be 
ſold ; and that the Plaintiff ſhould be paid his Coſts, out of 


the Money ariſing thereby. 


Mr. Pearcroft was Counſel for the Sheriff againſt whom 
theſe Writs of Diſtringas had iflued: And he endeavoured 
to ſhew that this Act of Parliament of 10G 3. c. 50. does 
not extend to Writs of Diffringas in general; but only to /uch 
Writs of Diſtringas as are iſſued againſt Members of Par- 
lament, or relate to Privilege of Parliament. He argued 


trom 


— — 


"_— 
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from the Title and the Preamble of this Act. The former 
is © for the further preventing Delays of Juſtice, by reaſon 
Jof Privilege of Parliament :” The latter is alſo, in expreſs 
Terms, confined to the Inconveniences ariſing from the De- 
lay of © Suits by reaſon of Privilege of Parliament.“ 


But LoRD MaANsFlELD held that this Act of Parlia- 


ment relates to a Writs of Diſtringas, in General; and is 
not confined to ſuch as concern Frivilege of Parliament only.“ 


Note — The third Clauſe begins thus“ And where- 
* as the Proceſs by Diſtringas is dilatory and ex- 
% penſive; for Remedy thereof, be it enacted,” 


THz CouRT ordered the Iſſues to be fold; and the 
Coſts hitherto incurred by the Fault of the Sheriff to be tax- 


ed, and paid to the Plaintiff out of the Money ariſing thereby; 


and the Reſidue to be retained, in order to anſwer the Event 
of the Suit. 


French ver/us Backhouſe; 
French ver/us Foulſton. 


HESE were two diſtin AQions, of Covenant brought 

againſt two Part-owners of a Ship, by the Huſband of 
it, who had been appointed to that Office, by a Deed exe- 
cuted by all the Jo:;nt-Owners : By which Deed they impow- 
ered him generally to do and Act as Huſband of the Ship, 
as is cuſtomary; and to advance or lend Cc; and, for all 
Payments made on account of the Ship, to retain, &c, 


He inſured the Ship; and now brought theſe Actions, for 


Saturday, 


11th of May 
1771. 


the Money paid by him for inſuring it: It was not a Demand | 


of their reſpective Proportions; but a Demand from Each, of 
the Whole Sum paid. Both Cauſes ſtood together for Trial: 


That againſt * Backborſo came on firſt, It was then agreed, Qu. See 
(and ſo the Court row clearly held,) that the Huſband had tÞ* marginal 


no Right to inſure for any Part-Owner, without his particu- 
lar Direction; nor for all the Owners in general, without their 
general Direction, or ſomething equivalent to it. In the pre- 
ſent Caſe, it was not pretended that he had received any ex- 
preſs general Direction from all the Owners: But it was inſiſt- 
ed, on the Part of the Vlaintift, that they were informed of it, 
and acgquieſced in it. And the Plaintiff's Counſel called a Wit- 
neſs to prove this. The Defendant's Counſel denied it; and 
inſiſted that they were never informed of it before the bring- 


ing 


Ote next 


Page. 
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ing of the Action. And this they offered to prove, by call- 
ing Mr. Touſſten, the Defendant in the ſecond Cauſe. The 
Plaintifi's Counſel objected to his Competency. The Pefend- 
ant's Counſel anſwered and infiſted, that there was no Oh- 
jection to his Compe!rncy; whatever there might be to the 
Degree of Credit to be given to his Teſtimony. Lord Mans- 
ficld held him an mcompetent Witneſs, and rejected his Teſti- 
mony upon that Foot. A Verdict was given for the Plain- 
tiff. And Mr. Dunning now moved, on behalf of the Defendant, 
for a New Trial. 


I am not Mr. Dunning, as Counſel for Vir. * Backhonſe, the Defendant 
ſure, which in the Action that came on firſt, argued that Mr. * Foul/lon, 
Dong dame the Defendant in the ſecond Action (which ſtood next for 
on %. So Trial) was a Competent Witneſs: If there was any Objection 
that | my, to him, it could go no further than to his Credibility. He 
2 ne has no Intereſt in zhis Cauſe of French againſt Backhouſe, Each 
Names of the of the two Defendants are ſeparately and individually char- 
m_—— ged. Bach of the two Cauſes muſt ſtand upon its own 
N that 4s Evidence. One of theſe two Defendants would not be liable 
a Circum- to Contribution to the other, upon a Recovery againſt that 
meer Other. Cre only of the Part-Owners had given the Plaintiff 
© the De. Directions to infure. But ſuch a Direction given by One 
termination. Part- Owner only would not bind the Reſt. The Plaintiff was 
| appointed by the Articles, to be Huſband of the Ship. The 
Plaintifi's Counlel called a Witneſs (French's Clei k,) to prove 
„ that Frc:ch told them that he had inſured; and that they 
© Gd not oje&t to it.“ I denied the Fact; and inſiſted that 
the other Part-Owners were never informed of it, till the 
bringing of the Action. And 1 had a Right to prove it 
by s Witneis, though he was Delendant in the next Cauſe: 
For, he had no Intereſt in 2/7 former Cauſe; nor could the 

other Cauſe be affected by it. 


Mr. Wallace, contra, for the Plaintif{—The Deed gives the 
Plaintiff a general Power to act as Huſband of the Ship. All 
the Owners are Parties: All join in appointing him. They 
covenant to pay him all that he fhall lay out on their Account. 
Backbeuſe and ÞFoulflon- were both of them Owncrs. The In- 
{urance was made with their !'rivity. That Privity was left to the 
Jury, as an Evidence of antsccdent Direction given by the 
Ou ncrs; in Which they All joined: which is proved by their 
ſobſe quent Acquieſcence. Jhe Evidence of Prezxcb's Clerk af- 
tected Bachl ciſe and Foulſicn Foth : Therefore 1ul/fon could not 
be Evidence Jor Backfenuſe, The Covenant was joint and ſeve— 
ral. The Action for the whole Moncy paid fer inſuring is 
brought againſt Each ſcycrally; And the Recovery muſt be 
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of the Whole, in Both Actions: And Foulſton would be liable 


to Backhouſe for Contribution, in the former Action. There- 
fore he is intereſted. 


Mr. Dunning replied—That this is not an Act which a Ship's 
Huſband can cuſtomarily do, unauthorized. It is not an Act 
that he can do, by the Direction of only One Part-Owner, with- 
out Authority from the Reſt, The Plaintiff called a Witneſs 
to prove that a Direction was given by one Part-Owner ; 
and alſo called the Plaintiff's Clerk, to prove“ that Both 
& were acquainted with it, and Both acquieſced in it.” To 
contradict the Plaintiff's Clerk, I called this Witneſs, who 
was Defendant in the next Cauſe. This is not like the Caſe 
of two Partners. Backbouſe can't recover againſt Fulton, for 
Contribution of his Proportion on this Verdict. He was not 
liable to Contribution: He had no Intereſt in the Action. 
His having an Intereſt in the Queſtion can only be an Objec- 
tion to his Credit: Tis none to his Competency, The Jury 
ought to have heard him. The Plaintiff could not have main- 
tained this Action, without bringing it home to a/! the Owners: 


He could take his Remedy againſt ſuch of them only, as had 
authorized him to do the Act. 


Tur CourT diſcharged the Rule for a New Trial; 


being clearly of Opinion, ** that the Witneſs was Incompe= 
6." n. 


It was agreed, on all hands, „That a Direction to inſure, 


given by One Part-Owner only, would nt bind the Reſt of 
© the Part-Owners.“ 


LORD MANsFITID- It is moſt uſual, for All the 
Owners to direct the Huſband of the Ship “ to act diſcre- 
« tionally for them All.” But this is xe lis Ofice to do, 
without particular Directions. 


Here, a general Direction came within the Terms of the 
Deed: And the Huſband did inſure for all the Owners. There 
is a ſtrong Probability ** that he had a General Direction.“ 
Indeed, the Evidence brought to prove“ that there was a ge- 
« neral Direction given by af the Owners,” was not, © t'at 
« they gave an £x/r/s Duection :” It only proved ** that they 
« were vod of the Inlurance, and expreſſed ½ Chjeftion to it.” 
Unleſs there was a general Direction, the Pjaintiff could not 
recover in this Action. This is an Action for the bole of 
the Inſurance-Money. Ihe other Part- Owners can't be lia- 
ble to Contributioa in this Action, unleſs there was a Di- 
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rection *© to inſure” given by them all. This Caſe comes 
within the Reaſon of that of an Action brought againſt One 
Partner who can come againſt his Co- partner for a Contribution. 


Mr. Juſtice Asrox concurred, that the Verdict againſt 
One of theſc oint-Owners would affect the other of them; 
becauſe that Other would be obliged to contribute. 


Mr. Juſtice Wins was likewiſe clear in Opinion, that, 
as the Point to be left to the Jury, was“ Whether the Other 
„ Joint- Owners being informed of the Inſurance and Acquieſ- 
« cing in it was ſutficient Evidence of their directing it,” 
this other Joint-Owner could not be called as a Witneſs to 
diſprove it; becauſe his giving ſuch Evidenee would tend to 
diſcharge Himſelf. 


Mr. Juſtice AsnnvRsT alſo held, that the Plaintiff (not- 
withſtanding the general Power given him by the Deed *« to 
c act as Huſband of the Ship“) had no Auth: rity to Inſure it; 
without either a general Direction from Al the Part-Owners, 
or a particular Direction from Each. Here, he goes upon a 
general Direction from All: And he would prove this by 
thewing * that they All knew of his having inſured, and ac- 
% quieſced in it.” The Other Joint-Owner, the Defendant 
in the ſecond Action, 1s called to ditprove this. But it is to 
be obſerved, that theſe Actions are brought, not againſt each 
Defendant for his Proportion of the Inſurance-money ; but a- 
gainſt Each, for the //bo/: of it: In which Caſe, it is an Ob- 
jection; and is like the Caſe of an Action brought againſt 
One Partner for the whole Debt due from the Copartnerſhip, 
There is no Foundation, therefore, for granting a New Trial. 


Per Cur unanimouſly, 
Let the Rule for a New Trial be D1scuarGep. 
V. poſt. pa. a Caſe of Bennetts v. Henry Evans, in 
A Eaſter Term 1773: 13 . 3. H. Monday 34 May 
1773: in which, this Caſe was mentioned and atfirmed. 
Short ver/us John Colin, Executor of Benjamin Coffin. 


HE Covurr, after taking two or three Days to conſi- 
der of it, were Al} clearly of Opinion to amend a Judg- 


ment agaiaſt an Exccutor, de Bonis propriis, by making it de Bo- 
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nis Teſtatoris, fi &c; et de Benis propriis, fi non &c. It was af- 
ter a Writ of Error had been brought; * in nullo ft er- 
ratum” pleaded ; and an Argument in the Exchequer Chamber. 


Mr. Davenport had moved for this Amendment, upon 
the Foot of its being only a Miſtake of the Clerk; and had 
cited 2 Lev. 22. Chapman v. Gale, Fofler v. Blackweil. 1 
Barnes 11. Blakey v. Birminzham. 2 Stra. 1132. Sl cer v. 
T/ompſon, 2 Stra. 1156. Hiller ſdon v. Shildroy. 2 Stra. 1182. 
ally v. WWenman. I. 8. G. 3. B. R. and Boothby v. Richardſon, 
in 2 G. 3. B. R. 


Mr. Lallace, who oppoſed the Amendment, denied it to 
be a Miſtake of the Clerk. He ſaid, it was a Miſtake in 
Law: And this Amendment would alter the Eſſential Judg- 
ment. He cited x Re. Abr. Title Amendinent,” pa. 205. 
Letter F. and Villars v. Parry and Moor, 1 Ld. Raym. 182. 
where the Court agreed with Serjeant Levinz, that if Debt 
be brought againſt an Executor, and Judgment given againſt 
him de Bonis propriis, this is not amendable.” 


Put Lord MANSFIELD delivered it as the Opinion of 
the Court, That this is not an Error in the Judgment 
„ of the Court in Point of Law; but a mere Miſtake of 


« the Clerk:” and he repeated at large the Caſe of Chapman 


v. Gale, from 2 Lev. 22. Which was Debt againſt an Ex- 
ecutor, who pleaded “ plene adminiſtravit; and Verdict and 
Judgment for the Plaintiff; Which was entred generally: 
And thereupon Error was brought; and it was aſſigned ** that 
„ the Judgment ſhould have been de Bonis Teſtatoris, þi, 
% Kc.“ But upon the Afﬀidavit of Afiry the Attorney, © that 


„ he gave his Clerk Inſtructions to enter it up according to 


«© the blea, and that 'twas a mere Miſtake of the Clerk,” it was 
amended, as a Miſpriſion of the Clerk. It is true, that the 
ſame Caſe is reported in 2 Keble 810, who ſays, © It was 
* ordered to be amended, by Content.” But Levinz is a much 
better Reporter than Tele. And his Lordſhip mentioned the 
Caſe of Cheſter v. Lees, in Carthew. 167, where it is faid “ that 
«* Holt Ch. J. remembred a Cate between Chapman and Gale, 
Where the Judgment againſt an Executor was general; and 
% upon a Motion, the Words following were added e Þo- 


% ms Teftatoris levanct.” 


The End of Eaſber Term 1771, 21 G3: 
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The Report of the Caſe and Evidence was as follows—(lIt 
came from Mr. Morton.) 


Hamilton and Smyth ver/zs Davis. 


Motion had been made, laſt Term, for a New Trial. 
The Cauſe had been tried before 7o'n Morten Eſq; 
Chief Juſtice of Chefter, and Toyler White Eſq; the 
other Judge of that Circuit. | 


Robert Hamilton and Thomas Smyth againſt Jchn Davin 
Trover—The Plaintiffs declare, That on the 2oth December 1770, 
they were poſſeſſed of three Hogtheads of Tallow, value 1004. 
That the Goods came into the Poſſeſſion of the Defendant : 


which he converted to his own Uſe— To the Plaintiff's Da- 


mage 100/. 
Defendant pleaded “ Not Guilty.“ 


The Plaintiffs claimed the Goods in Queſtion, as Con- 
ſignees thereof by Dennis Moylan of Cork: And to prove their 
Ciſe, they called //7//ram 7 ockſon, Captain of an Triſh trading 
Veſſel; who knew the Veſlel, called the Hi Houle, and Cap- 
tain Penny the Maſter of her in her laſt Voyage in Noven- 
ber 1770. | 


Is then ſhewn the f:llowing Bill of Lading ; and proves the 
Name Millan Peuny ſubleribed thereto, to be the Hand writ- 
ing of the ſaid Captain Penny, 


The Bill of Lading read; and is as follows: vis. 
Cork, 


—— 
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Per... 


Cork, November 27th, 1770. 


Shipped by Dennis Moy/an on the Ship Hill Houſe, Maſter 
William Penny, and now lying in Cork, bound for Liverpeol:, 
20 Hogſheads of Tallow, for Account and Riſque as per In- 
voice marked D. M. N 1. A. 20. of Tallow—Branded on the 
Head, D. Moylan. 


To be delivered Cc, at the Port of Liver poole, to Meſſrs. Ha- 
milton and Smith. 
William Penny. 


Weight unknown. 


That the Hill Houſe ſailed from Cork, in November or Decem- 
ber laſt, and has never ſince been heard of; and, as he believes, 
foundered and was totally loſt, 


Jobn Stokes was next called; who faid the Plaintiffs were 
Partners in Lit erpcol on the gth of December laſt. 


That he was ſent by the Plaintiffs, to enquire after the Ship 
and Goods. 


That he made Inquiry, for ſome Days, in Cheſhire ; and then 
returned to the Plaintiſts, and gave them Account of divers 
of the Goods being on Shore, in the Poſſeſſion of different 
Perſons. | 


Returned with their Orders to demand the Goods, and a 
proper Salvage. 


That all but Davis, the Defendant, delivered up the Goods 
on Demand, on a Salvage paid them. Fs 


That he ſaw in Davis's Poſſeſſion the three Hogſheads of 
Tallow, branded and marked as in the Bill of Lading: Which 
Davis refuſed to agree to deliver, on the Terms the others 


had done. 


That on the 19th Day of December he faw Davis at Hey- 
lach, in Company with others who had got, in all, Ten Hogſ- 
heads of Tallow in their Poſſeſſion. 


That he then made a Demand of all; and tendered them 
five Guineas for their Trouble and Salvage. 
Vo I. V. | Q q Davis 
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Davis refuſed to deliver his Part; which was the three 
Hogſheads belonging to the Plaintiffs. 


On the next day, a ſecond Demand was made on Davis; 
and, if he refuſed the former Offer, the Witneſs offered to leave 
the Salvage to be ſettled by any three Juſtices of the Peace of 
his own naming. | 


But Davis abſolutely refuſed to deliver them, unleſs he was 
compelled to Go it. 


That, in purſuance of the Order fo received from Mr. S111 
one of the Plaintiffs, he did obtain ſeveral other Hogſheads 
of the ſame Mark, for the ſame Salvage, as he had offered 
Davis; and carried them with him to Liver poole, for the 
Plaintiffs. | | 


He faid, 7. Blund:!l was with him at the Time of the above 
Tranſaction, | 


And Blundell, being called, confirmed Szokes's Evidence in 
all Particulars ; and alſo proved the Value of the Tallow to be 
30 /. per Hogſhead on an Average. 


The Plaintiff reſted his Caſe on this Evidence. The De- 
fendant called no Witneſs ; But objected to the Plaintiff's Right 


to recover on the Caſe he had thus made; iniiſting by his 
Counſcl, 


Firſt, That, it appearing the Ship had been totally loſt, and that 
no living Creature had come alive from the Ship to the Shore, 
the Ship and the Goods therein were a Vrech; and thereby 
became the Property of the Crown or its Grantee (under 
whom Davis the Defendant atted,) by and under the Provi- 
ſions of the Statute of the 3 Edw. 1. cap. 4th. 


Secondly, That, ſuppoſing the Plaintiff not to have loſt his 
Property by the Ship being a Wreck, yet, under all the Cir- 
cumſtances of this Caſe, the Plaintiffs ought. not to recover in 
this Action, as they had not ſhewed that they had complied 
awith the Requijites either of the Statute 27 Ld. z. Cap. 13. 
or of the 12th Ann. cap. 18. 


But Vir. Juſtice WIT and I were of Opinion, under the 
Circumſtances of this Cafe, that the Plaintiffs were intitled to 
recover in this Aion, if the Jury were ſatisfied, with the Proof 

made 
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made of their Property in the Goods; and that they had ten- 
dered a reaſonable Sum for the Expence of Salvage; And that, 
under the Circumſtances of this Caſe, none of the Proviſions 
of the Statutes, either of the 257th Ew, zd. or the 1 275 Aun. 
were any Bar to the Plaintiff's having a Verdict, on the Evi- 


dence he had laid before the Jury. 


The Jury were ſatisfied with the Proof of the Plaintiff's Pro- 
perty; and that he had tendered a reaſonable Salvage; and 
found a Verdict for the Plaintiff, with Damages ſor 791. $5. 6d. 


We allowed the Defendant Leave to more for a New Trial, 
without Coſts, in caſe we were miſtaken in our Opinion with 
reſpect to the Objections made by the Deiendant's Counſel to 
the Plaintiff's Right to recover. 


Mr. Wallace and Mr. Davenport ſhewed Cauſe, on behalf of 
the Plaintiffs, why there ought not to be a new Trial. They 
ſaid, it was tried by a Special Jury of the County of Den- 
bigh. The Defendant was Tenant to Mr. I'gerton, Lord of 
the Manor: And the only Quellion was „ Whether this was 
* JVreck belonging to Mr. Egerton.” As Wreck belongs to the 
* King. if not granted away, the Defendant was put to make v. Black- 
out his Property. Put the only Fact to be tried, was“ Whe- flone's Come 
« ther the Tender of Salvage was ſufficient.” The Marks up- Lis 1. 8 
on the Goods correſponded with the Bill of Lading and Con- HII. pa. 280. 
ſignment: So that the Owner of them was fully known. And 
the Jury were ſatisſied with Prout of the Property of the 
Owners in theſe Goods; and that a reaſonable Salvage had 
been tendered. However, it does not lie in the Mouth of the 
Defendant, to object either to the Nature or to the Reaſonable— 
nels of the Salvage; becauſe he claims the J'roperty of the 
Goods as a //Tech. And, for that Reaſon, the Statute of 12 
nn. c. 18. does not apply to this Caſe. + But they denied See: Ann. 
that the Property of theſe Goods was deveſted out of the Sat. 2 c. 18. 
Owner: And they cited 2 I/. 166. 167. on the Statute of 5.4% 
Mein. 1.5. E. J. C. 4. and the fourth Keſolution in Sir len- 
ry Confiall.'s Cale, 5 Co. Rep. 107. b in both which Places, 
Bratton . (who wrote before this Statute of Vm, 1.) is 1 Lib. z. 
cited to prove that it was but a Declaration of the Com- f. 120. 
„% mon Law; againſt the Opinion of Doctor and Student, 
Lib. 2. c. 51. pa 156. Bradton's Words are , certa Signa ap- 
* hofita fuere Mlercil us. Here, the Marks were apparent upon the 
Gcods. And as to the 27 E. 3. Stat. 2. c. 15. there are 10 
Requilites in it, which the Plaintifis have failed to comply 
With. 
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Mr. Dunning, Mr. Kenyon, Mr. Atherton, and Mr. Owen ar- 
gved on k-halt of the Defendant, for a New Trial. 


As to the firſt Point—They aſſerted that this was a Wreck, 
according to all our Viriters, down from the Mirrour to Mr. 
Juſtice Llackſene ; as ns ling Creature had come to Shore. The 
Criterion of a Wreck is the Eſcape of a Man or any other 
Animal, alive: All the Writers make his the Diſtinction be- 
tween its being a Wreck, or not. Horne, in his Mirrour of 
Juſtices, c. 1. § 13. fays that Coroners, at their Views of Wrecks, 
oupht to enquire “ if a Man, a Beaſt, Cat, or other living 
hing came to Shore with the Wreck, or not.” Horry 1ft, 
erdained, that if any Perſon eſcaped alive out of the Ship, 
it £:0uld be no Wreck. Henry 2d. by his Charter, declared 
that if any Man or Beaf? ſhould eſcape or be found alive in 
the Ship, the Goods ſhould remain 'to the Owners, if the 
claimed them within three Months ; but otherwiſe ſhould be 
eftecined a Wreck. The Statute of Weſim. 1. (3 E. I. c. 4.) 
is agrecable to the Charter of H. 2. and enacts that if a Man, 
a Dog, or a Cat eſcape alive, it ſhall not be adjudged a Wreck. 
Mr. Joſtice BACK STONE explains the Words to mean *© any 

* Lib. 1. e. 8. /i Jing; and ſays ““ that in this Cale, and as it ſeems 
. 11. pa. 281. 4% jg this Cale %, it is clearly not a legal Wreck.“ “ This 
| Statute of ,. 1. makes two Things neceflary to the Preſerva- 
tion of the Owner's Property: One is, the Eſcape of ſome 
live 'Thing ; the Other, the Cwners making !'roof of his Pro- 
perty within a limited time, (a Year and a Dav.) The 
27 E. 3. Stat, 2. c. 13+ (which puts the Trcof of the Owner- 
ſhip ot the Goods, upon Niarks Cockets or living Witneſſes,) 
relates only to Cates which may act be called Wreck. But 
if it be Wieck, then the Goods are not to be delivered, up- 
on any Prœof whatſoever, It caſe it be not Wreck, they are 
to. be delivered upon proper Proof: If it be Wreck, they are 
not to be delivered at all. But © /Yberhiy it be, or be not 
„Wreck,“ mull depend upon the J-rmer Acts of Parliament. 
The Caſe of Newport againſt Sir Henry New!!, 5 E z. 3. Cited in 
F C9." 107, © thewus how the Old Acts of Parliament were then 
underſ.ood. Wacther the Doctor and Student is right, or 
Whether the Judges who determined Sit H-ary Conflable's Caſe 
were right, as to the Queition © Whether the Statute of // n. 
& 1, was a new Law, or only a Declaration of the Common 
„% Law,” this Charter of King Henry the 2d. is equally deciſive 
as to the Criterion of a Wreck, Sir Ferry Canſtabie's Caſe lays 
„that it was only a Declaration of the Common Law;” and 
cites Erectn, to prove tis Point, againit the Opinion of the 
Dector and Student. But the Judges who determincd that 


Catz 
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Caſe do not adopt the Opinion of Brachen generally; but 9 
% for as relates to that particular Difference between Him and 
the Doctor and Student. And Lord C:he's own Opinion ſeems 
to be otherwiſe: For, in his Comment upon this Statute, in 
2 Tt. 167. 168. he ſays © that the three Inſtances, of a Mar, 
« a Dog, or a Cat, are put for Examples; For, beſides theſe 
c two Kinds of Feaſts, All other Beaits Fowls Birds Hawi:s 
and other / Things are underſtood, whereby the Owner- 
„ ſhip or Property of the Goods may be known: To which 
he adds theſe Words—* And Hracton yet goeth farther, fi cer- 
& ta Signa oppoſita fuerint Mercitus et al is Rebus c;“ Which Ex- 
preſſion “yet goeth farther” is equivalent to ſaying, “ Here 
* Bratton goes beyond what is my cwn Opinion.” No Cale is 
cited ſubſequent to Lord Czke's Time: And the concurrent 
Teſtimony of ancient Charters, ancient Acts of Parliament, and 
ancient Writers except Bradlen, is on our Side; And Bracfon 
ſtands unſupported by any other Writer, and contradicted by 
the Mirrour, the Charters, and the Old Acts of Parliament ; 
And modern Statutes conſider the Eſcape of no /iving Creature, 
as the Teſt of a Wreck. The 26 G. 2. c. 19. 1. makes it Fe- 
lony, to plunder a wrecked Veſſel, whether any /iving Creature 
be on board it, or not. Braclon, who was a Doctor of the Ci- 
vil Law, has confounded the Law which he did underſtand with 
the Law which he did not underſtand. Mr. Juſtice BLAck- 
STONE ſays, © that in the Statute of V. 1. the Law is laid down, 
« more agreeable to the Charter of King H. 2. and upon that 
& Statute hath ſtood the legal Doctrine of Wrecks, to the pre- 
* ſent Time, It enacts, that if any /ve Thing eſcape (a Man, 
« a Cat, or a Dog, which, as in Braden, are only put for Ex- 
„ amples,) in this Cate, and, as it ſeems, in his Caſe only, it 
« is clearly not a legal Wreck.“ Lit. I. c. 8. F 11. pa. 281. 


As to the 2d Point It would not bear much Argument. 
They inſiſted, in general, that the Proviſions in 27 E. 3. c. 17. 
were neceſſary to be complied with; That ſubſequent Statutes 
do not ſeem to vary the Proviſions of it; that neither the Pro- 


viſions of the One or of the Others have been properly com- 


plied with; and, particularly, that Salvage was not tendercd in 
the manner that it ought to have been; and that, upon the 
Whole, the Plaintiffs had not ſufficiently ſhewed a Right to 
reclaim, even ſuppoſing them not to have loſt their Property 
by the Ship's being conſidered as wrecked, 


Lord MansFIErL D—There is no ſort of Doubt con- 
cerning the true Ownerſhip of theſe Goods; which were caſt 
away in a Storm, and recently purſued. Every Body elſe reſtor- 
ed to the true Owner the Proportions that they had got of 
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them, upon a proper Salvage offered: This Defendant refuſed 
to deliver the Share that He had got; being forfeited, accord- 
ing to his Apprehenſion, as a Wreck, becauſe no live Animal 
came aſhore. He likewiſe objects to the Plaintiff's Recovering ; 
becauſe certain Forms, whi.h he ſays were requiſite to be per- 
formed, have not, as He alledges, been properly performed. 


The firſt Queſtion is Whether theſe Goods are forfeited.” 


Now, no Caſe is produced, either at Common Law, or on 
the Conſtruction of the Statute of 3 E. I. c. 4. to prove that 
the Goods were forfeited, becauſe no Dog or Cat or other Ani- 
mal came alive to Shore, I will therefore preſume, that there 
never was any ſuch Determination; and that no Caſe could 


| Have been determined fo contrary to the Principles of Law Juſtice 


and Humanity, The very Idea of it is ſhocking. And there 
is no Ground for ſuch a Forfeiture, upon the Diſtinction that 


has been ſo much urged, between a Man or other Animal 


coming to Shore alive, or not alive. The coming to Shore of 
a Dog or a Cat alive can be no better Proof, than if they 
ſhould come aſhore dead: The Eſcaping allbe makes no 
Sort of Difference. If the Owner of the Dog or Cat or other 
Animal was known, the Preſumption of the Goods belonging 
to the ſame Perſon, would be equally ſtrong, whether the Ani- 
mal was alive or dead. If no Owner could be diſcovered, the 
Goods belonged to the King. But there 'ought to be a reaſon- 
able Time allowed to the Owner, to come in and claim them : 
And it was proper that the Time ſhould be limited. The Old 
Limitation was a Year and a Day: Which was the Time 
limited in“ many other Cales, The Mode of Proof was as it 
might happen. Goods are now, generally, marked: Perhaps, 
in ancient Days it might not be to common, or ſo accurate; 
And then a Dog or Cat might be a Preſumption towards aſ- 
certaining the Owner of the Goods. Erafon, who wrote in 
the time of H. 3. ſays —* Magis proprie dici poterit Wreccum, 
« {1 Navis frangatur &c; ni ita ſit, quod verus Dominus aliunde 
« veniens, fr certa Indicia et Signa docuerit Res eſſe ſuas; ut fi 
“ Canis vivus inveniatur &c: Et eodem modo, ſi certa Signa ap- 
„ polita fueript Mercibus et alijs Rebus.“ And Bracton's Opinion 
has been recognized by later Writers. Lord Coke, in his fifth 
Report 1: 7. lays {—that it appears from Bracton, that the Sta- 
tute of W. I. was but a Declaration of the Common Law; and 
cites the ſame Paſſage from Bracton “ Et quod hujuſmodi di- 


„ci debet Wreccum, verum cit, niſi fit quod verus Dominus a- 


„ liunde veniens, certa Indicia et Signa donaverit Res eſſe ſuas ; 
ut ſi Canis vivus inveniatur, et conſtare poterit quod talis fit 
« Pominus illus Canis; preſumptive ex hoc, Illum eſſe Domi- 

1 | * num 
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« num illius Canis et illarum Rerum: Eodem modo, fi certa 
Signa impoſita fuerint Mercibus.“ Thus it ſtands at the Com- 
mon Law. Then, has the Statute of 3 E. 1. c. 4. altered the 
Common Law? No: Quite otherwiſe. And this Act was made 
in favour of the Owner. It enacts (negatively) © that it ſhall 
© not be Wreck, if Man, Dog, or Cat eſcape alive:” But it 
has no contrary (poſitive) Proviſion, “that if neither Man, Dog, 
or Cat Ec, eſcape alive, it ſhall belong to the King.“ This 
Statute has been recognized as declaratory of the Common Law. 
The Words of it are—* Concerning Wreck of the Sea, it is 
% agreed that where a Man, a Dog, or a Cat eſcape quick out 
of the Ship, that ſuch Ship, nor Barge, nor any Thing with— 
« in them ſhall be adjudged Wreck; but” the Goods ſhall be 
“ ſaved and kept Cc, ſo that if any ſue for thoſe Goods, and 
* after prove that they were his or periſhed in his Keeping, 
« within a Year and a Day, they ſhall be reſtored to him with- 
* out Delay: And if not, they ſhall remain to the King.” 
Lord C:ke ſays that © theſe three Inſtances (of a Man, Dog, or 
Cat, ) are put but for Examples: For, beſides theſe two Kinds 
«© of Feaſts, all other Beaſts, Fowls, Birds, Hawks and other 
e living Things are underſtood, rely the Ownerſhip or Pro- 


* perty of the Goods may be Enown.*” And this is agrecable * 2 laſt. 107, 


to the Charter of King Henry the 2d. which includes every Ani- 
mal whatſozver, And this Eſcape of a Doy or Cat or other 
Animal is conſidered as a Medium of Proof, whereby the Owner— 
ſhip or Property of the Goods may be known. | 
recent Statute, it ought to be conſtrued according to Reaſon and 
Juſtice. For, the Court ought not, unleſs they are abſolutely 
obliged to it, to conſtrue an Act of Parliament directly contra- 
ry to the Plain and clear Principles of Juſtice and Humanity : 


168, 


It this was Aa t 2 Inſt, 168, 


Which the Conſtruction urged on the Part of the Cefendant in 


this Caſe would undoubtedly be, in the higheſt Degree. But 
this is a Statute of very ancient Standing; and was declaratory of 
the Common Law, (as appears from Brac/on, who wrote before the 
making of it;) and has been, fince, ſufficiently recognized; and 
no Caſe produced to the contrary, nor any Authority in Point. 
The other two Statutes are out of the Caſe: They do not relate 
to this Matter. Beſides, here the Defendant has infiited upon 
Property. I am very clear, that the Direction was right; and 
that the Rule for a New Trial ought to be diſcharged. 


| Mr. Juſtice As rod and Mr. Juſtice ASHHuRsT concurred 
with his Lordſhip. 
Mr. Juſtice WiLLEs was abſent, 


All the Judges preſent being clear and unanimous, 


Taz RULE to ſhew Cauſe why there ſhould not be 
a New Trial, was DISCHARGED, 
Rex 
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Thurſday, 
6th of june 
1771. 

*Y ante, vol, 
4. pa. 2186. 
& 2203. 


Rex ver/us College of Phyſicians. 


* HE Diſpute between the College and the Licenciates 


had been of ſome Standing; and wes carried on with ſome 
Eagerneſs on both Sides. 


In Michaelmas Term, 9 G. 3. on Thurſday 17th November 1768, 
Mr. Morton, ſupported by Sir Fletcher Norton, moved for a Man- 
damus, to be directed to the College, commanding them to ad- 
mit into their Body and Fellowſhip Dr. Edward Archer ; to 
whom they had, after the proper Examinations, in 17 52, granted 
a Diploma to practice Phyſic in London and within ſeven Miles 
thereof, They produced an Affidavit of his having demanded 
an Admiſſion into the Fellowſhip of the College, and of his 
having been refuſed. And Mr. Waiker, at the ſame Time, made 
a like Motion on behalf of Doctor Fotbergill. Theſe Motions 
were intended, to try the Queſtion “ Whether the Licentiates 
„ had a Right to be Felicws or Members of the Faculty of Phy- 
« fic.” Rules were accordingly granted, to ſhew Cauſe, in both 
Caſes : Both which Rules were made abſolute, on the laſt Da 
of the following Hilary Term; and aiterwards Writs of Manda- 
mus were iſſutd, and returned; And Doctor Archer's came on 


to be argued on /Yeane/day the 22d of November 1769. The 
Writ and Return were as follows 


Lenden Our Lord the King hath ſent to the Preſident and 
College or Commonalty of the Faculty of Phyſic in London his 
W rit cloſed in theſe Words (that is to 1 George the third b 
the Grace of God of Great Britain France and Suland King De— 


fender of the Faith, Sc. To the Preſident and College or Com- 


monalty of the Faculty of I'hyfic in London, Greeting. Whereas 
Fdwaerd Archer Doctor in Phyſic, having been duly examined 
and approved, was admitted to exerciſe the Faculty of Phyſic 
in the City of London and for ſeven Miles round the lame, by the 
Preſident and Commonalty of the Faculty of Phyſic in Londen, 
by the Letters of the ſaid Freſident, and College ſealed with 

their Common Seal; and by reaſon of the Premiſſes, the ſaid Ea- 
rc dre Archer became lawfully intitled to be admitted a MRM- 
BER rf the ſara Coliege « oninienaity end Corporation, and ought b 

you the ſaid Preſident and College or Commonalty of the Fa- 
culty of Phyſic in Lenden atorclaid to be admitted a Mu MBER 
of the ſaid Corporation; And whereas the ſaid Edward Archer, 
after he was as aforefaid admitted to exerciſe the Faculty of 
Phyſic iu the ſaid City of Loudon and for ſeven Miles round 
the lame as atorelaid, did tender and prelent himſelf to you the 


ſaid 
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ſaid Preſident and College or Commonalty of the Faculty of 
Phyſic in London in order to be by you admitted a Member of 
the ſaid Corporation, and did then and there require and 
demand of you the ſaid Preſident and College or Commonalty 
of the Faculty of Phyſic in London aforeſaid to be by you admit- 
ted a MEMBER of the ſaid Corporation; yet you the ſaid Preſi- 
dent and College or Commonalty of the Faculty of Phyſic in 
London aforeſaid, well knowing the Premiſſes, but having no Re- 
gard for the Duty of your Office in that Behalf, did then and 
there without any reaſonable Cauſe abſolutely refuſe and yet do 
refuſe to admit him the ſaid Edward Archer a Member of the 
ſaid Corporation, In manifeſt Contempt of us, and to the great 
Damage and Grievance of the ſaid Edward Archer, as we have 
been informed from the Complaint of the ſaid Edward Archer 
made to us in that Behalt; We therefore, being willing that due 
and ſpeedy Juſtice may be done to the ſaid Edward Archer in 
this Behalf as it is reaſonable, do command you, firmly enjoin- 
ing you, that immediately after the Receipt of this our Writ 
you do without Delay admit or cauſe to be admitted the ſaid Ed- 
ward Archer a Member of the ſaid Corporation together with 
all the Liberties, Privileges, Franchiſes, Emoluments and Com- 
modities to one of the Members of the ſaid Corporation belong- 
ing and appertaining; and that you do adminiſter or cauſe to be 
adminiſtred to the ſaid Edward Archer all the Oaths which are 
in ſuch Caſe uſually adminiſtred and taken; or ſhew us Cauſe 
to the Contrary thereof, that the ſame Complaint may not by your 
Default be again repeated to us: and how you ſhall have exe- 
cuted this our Writ, make it known to us at Weſtmin/ler on Wed- 
neſday, next after five Weeks, from the Feaſt-day of Eaſter, then 
returning to us this our Writ; Upon Peril that may fall there- 
on. Witneſs William Lord Mansfield, at Meſtminſter, the twelfth 
Day of April in the Ninth Year of our Reign. On which ſaid 
Wedneſday next after five Weeks from the Feaſt-day of Eafter 
the ſaid Preſident and College or Commonalty of the Faculty 
of Phyſic in London returned the faid Writ as followeth (that 
is to ſay) The Anſwer of the Preſident and College or Com- 
monalty of the Faculty of Phyſic in London within mentioned. 
We the within named Preſident and College or Commonalty of 
the Faculty of Phyſic in Londen do moſt humbly certify and re- 
turn to our Sovereign Lord the King at the Day and Place with- 
in mentioned, that true it is that the within named Edward Ar- 
cher Doctor in Phyſic, having been for that Purpoſe duly examin- 
ed and approved, was admitted to exerciſe the Faculty of Phy- 
fic in the City of London and for ſeven Miles round the ſame, 
by the Prefident and Commonalty of the Faculty of Phyſic 
in London, by the Letters of the ſaid Preſident and College ſeal- 
ed with their common Seal, as by the within Writ is alledged. 
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But we do further moſt humbly certify, that by reaſon of the Pre- 
miſſes the ſaid Edward Archer did not become lawfully intitled 
to be admitted a MEMBER of the faid College Commonalty and 
Corporation, as by the ſame Writ is ſuppoſed : And therefore 
we the ſaid Preſident and College or Commonalty of the Fa- 
culty of Phyſic in London cannot admit or cauſe to be admit- 
ted the ſaid Edward Archer a MEMBER of the ſaid Corporation 
together with all the Liberties, Franchiſes, Emoluments, and 
Commodities to one of the Members of the ſaid Corporation 
belonging and appertaining ; nor can we adminiſter or cauſe to 
be adminiſtred to the ſaid Edward Arcen the Oaths which are in 


that Caſe uſually adminiſtred and taken, as by the ſaid Writ 
We are commanded to do, 


TrnoMas Laurence Preſident. 


Serjeant Glynn argued for Doctor Archer, That he was intitled 
to be admitted into the Fellowſhip of the College: And He 
relied on the Statute of 14, 15 H. 8. c. 5. 


But Loxd MANSFIELD and Mr. Juſtice YATrs aſked Him 
How it appeared that the Doctor was intitled to ſuch Admiſſion 
* The ire, into the College? Obſerving, at the ſame Time, that the Sta- 


of it import tute he relied upon, was only a private Act, relating ſolely to a 


nm, Fr particular Body of Men, * 


— Mr. Juſtice As rox took Notice, that here is no Ground 
laid for ſuch a Claim. It is nothing more than that he was 
examined and admitted as a Lrcentiate : and therefere he is law- 
fully intitled to be and ought to be admitted a Fellow and a 
Member of the Corporation. But how does that follow ? 


Mr. Juſtice YATEs—He has ſhewn 2 Colour of Title to 
be ſo. How then can the Court iſſue a peremptory Mandamus 
to admit him? Here are no Premiſſes whereupon to ground the 
Concluſion ** that he is intitled to what he claims:“ Here is no 
Title at all ſhewn, to ſupport his Claim. 
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Tur RULE therefore was, that the Writ be quasurp. 


Doctor Fothergill's Mandamus being like Doctor Archer's, the 
reſent Determination did in Etfect determine Doctor 29. 


tbergill's allo; though the latter was not now actually put 
into the Paper, and argued, 


See Doctor Groenvelt's Caſe, 1 Salk. 144. 200. 263. 3 Salk, 


205. 354. Carthew 421. 491. 12 Med, 119. HI. 184 
395. 530. Comberb, 482. 


In 


— 4 


— i. EA... 4 


Trinity Term 11 Geo. 3. B. R. 


In Hilary Term 10 G. 3. viz. on Monday 29th of January 
1770, Mr. Morton and Mr. Walker, moved for new Rules of the 
like Kind, in favour of the ſame two Licentiates : And a few days 
afterwards, in that ſame Term, viz, on Monday 5th February, 
Both were made abſolute; and new Writs of Mandamus were 
thereupon iſſued, and returned, 


Doctor Fothergill's ſtood in the Crown Paper of Saturday 2 1ſt 
April 1771; and was then argued by Serjeant Glynn, for the 
Doctor, and Serjeant Davy for the College. It was not then 
determined, nor did the Court declare any Opinion : Indeed, 
they ſtrongly recommended an Agreement between the very re- 
ſpectable Perſons concerned in this Diſpute. But thoſe Gentle- 
men not ſhewing any great Inclination to a Compromiſe, it ſtood 
for further Argument: And it was now a ſecond Time argued, 
by Mr. Morton for the Doctor, and Mr. Wallace for the College. 
It would be too tedious to ſpecify the Arguments at large. But 
as they all aroſe out of the new Mandamus and the Return to 
it, the ſtating of the Writ and Return (with Exactneſs and Pre- 
ciſion) will convey to the Reader a Compleat Idea of the Na- 
ture of the Licentiate's Claim and the College's Defence, and of 
the whole Conſtitution of this learned Faculty ; and will enable 
him to judge for himſelf, what were the proper Arguments to 
be drawn therefrom, as well as explain to him the Reaſon up- 
on which the Court rejected the Claim of the Licentiates “ to 
« be admitted Members of the Corporation.“ 


This New Writ and Return were as follows 


London, (to wit) Our Lord the King ſent to the Preſident and 
College or Commonalty of the Faculty of Fhyſic in London his 
Writ cloſed in theſe Words, (that is to ſay,) George the third by 
the Grace of God of Great Britain, France, and Ireland, King, 
Defender of the Faith and ſo forth—To the Preſident and Col- 
lege or Commonalty of the Faculty of Phyſic in London, Greet- 
ing. For that Whereas by a certain Act of Parliament made 
at a Seſſions of Parliament held at VMeſtminſter in the third Year 
of the Reign of our Royal Anceſtor Henry the Eighth late King 
of England and ſo forth, Intituled an Act concerning Phyſicians 
and Surgeons, Reciting that for as much as the Science and 
Cunning of Phyſic and Surgery (to the perfect Knowledge where- 
of be requiſite both great Learning and ripe Expericnce) was 
daily within this Realm exerciſed by a great Multitude of Igno- 
rant Perſons of whom the great Part had no Manner of In- 
Gght in the ſame nor in any other Kind of Learning; ſome al- 
ſo can read no Letters on the Book; ſo far forth that common 

Artificers, 
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Artificers, as Smiths Weavers and Women, boldly and accuſ- 
tomably took upon them great Cures and Things of great 
Difficulty, in the which they partly uſed Sorcery and Witch- 
craft, partly applied ſuch Medicines vnto the Diſcaſe as were 
very noxious and nothing metely therefore, to the high Diſ- 
pleaſure of God, great Infamy to the Faculty, and the griev- 
ous Hurt Damage and Deſtruction of many of the King's Liege 
People, moſt eſpecially of them that could not diſcern the Un- 
cunning from Cunning ; It was therefore amongſt other Things 
Enacted by the Authority of the ſaid Parliament, that no Per- 
ſon within the City of London nor within ſeven Miles of the 
ſame take upon him to exerciſe and occupy as a Phyſician or 
Surgeon, except he ſhould be firſt examined approved and ad- 
mitted by the Biſhop of London, or by the Dean of Paul's for 
the Time being, calling to him or them four Doctors of Phyſic, 
and four Surgeons other expert Perſons in, that Faculty, and 
for the firſt Examination, ſuch as they ſhould think convenient, 
and afterward alway four of them that had been ſo approved; 
upon the Pain of Forfeiture for every Month that they did 
occupy as Phyſicians or Surgeons, not admitted nor examined 
after the Tenor of that Act, of Five Pounds, to be employ- 
ed the one Half thereof to the Uſe of the ſaid Sovereign Lord 
the King, and the other half thereof to any Verſon that would 
ſue for it by Action of Debt, in which no Wager of Law nor 
Protection of Law ſhould be allowed; and allo whereas after- 
wards by a certain other Act of Parliament made at a Parlia- 
ment of our ſaid Royal Anceſtor, at a Seſſion thereof holden in 
the fourteenth Year of his Reign and from thence adjotirned 
unto Weſtminſter in the County of Middleſæ the laſt Day of Fuly 
in the fifteenth Year of the ſaid late King, and then and there 
holden, reciting that in the moſt humble wiſe ſhew unto his 
ſaid late Majeſty his true and faithful Subjects and Liege Men 
John Chamber, Thomas Linacre, Ferdinandus de Vittoria, his Phy- 
ſicians, and Nicholas Haſſe cell, Fobn Frances, and Robert Yaxley, 
and all other Men of the ſame Faculty within the City of Lon- 
don and ſeven Miles about, that where his ſaid late Majeſty 
(by his moſt Gracious Letters Patent bearing date at Vm, fer 
the twenty-third Day of September in the Tenth Year of his ſaid 
late Majeſty's Noble Reign, ior the common Wealth of this his 
ſaid late Majeſty's Realm in due excrciting and practiſing of the 
Faculty of Phyſic and the good Adminittration of Medicines to 
be had, had incorporated and made of them and of their Com- 
pany aforeſaid one Body and Perpetual Commonalty of Fellow- 
ſhip of the Faculty of Phyſic, aud to have perpetual Succeſſion 
and Common Seal, and to choole yearly a Preſident of the ſame 
Fellowthip and Commonalty to overice rule and govern the 
ſaid Fellowſhip and Commonalty and all Men of the ſame Fa- 
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culty, with divers other Liberties and Privileges by his ſaid late 
Highneſs to them for them granted for the common Wealth of 
this his ſaid late Majeſty's Realm, as in his ſaid late Majeſty's moſt 
Gracious Letters Patent more at large was ſpecified and contain- 
ed, the Tenor whereof followeth in theſe Words Henricus 
Dei gratia Rex Angliz & Franciz, & Dominus Hiberniæ, Om- 
nibus ad quos Præſentes Literz pervenerint ſaltm—Cum Regij 
Officij noſtri Munus arbitremur Dicionis Honore Hominum Feli- 
citati omni ratione conſulere; Id autem vel imprimis fore, fi Im- 
proborum Conatibus tempeſtive occurramus, apprimè neceſſarium 
duximus improborum quoque Hominum qui Medicinam magis ava- 
ricic ſue Cauſa quam ullius bone Conſciencie Fiducia profitebun- 
tur, unde rudi & credule Plebi plurima incommoda oriantur, au- 
daciam compeſcere; Itaque partim bene inſtitutarum Civitatum 
in Italia & aliis multis Nationibus Exemplum imitati, partim 

ravium Virorum doctorum Johannis Chamber Thome Linacre 
Fernandi de Victoria, Medicorum noſtrorum, Nicholai Halſewell, 
Johannis Franciſci & Roberti Yaxley, Medicorum, ac præcipuè 


ceverendiſſimi in Chriſto Patris ac Domini Thome Tituli ſcæ 
Cecilie tranſtiberim ſacroſanctiſſime Romane Eccleſie Preſbyteris 
Cardinalis Eborum Archiepiſcopi & Regni noſtri Angliz Cancella- 
rij chariſſimĩ, Precibus inclinati, Collegium perpetuum Doctorum & 
gravium Virorum qui Medicinam in Urbe noſtra Londino & Sub- 
urbiis intraque ſeptem Millia Paſſuum ab ea Urbe quaqua verſus 
publice exerceant, Inſtitui Volumus atque Imperamus, Quibus 
tam ſui Honoris tam publice Utilitatis noſtre Cure ut ſperamus 
erit malicioſorum quorum meminimus Inſcitiam temeritatemque 
tam Exemplo gravitateque ſua deterrere, quam per Leges noſtras 
nuper Editas ac per Conſtitutiones per idem Collegium condendas 
punire; quæ quo facilius Rite peragi poſſint, memoratis doctoribus 
Johanni Chamber Thome Linacre Fernando de Victoria Medicis 
noſtris, Nicholao Halſewell, Johanni Franciſco & Roberto Yax- 
ley, Medicis, Conceſſimus quod ipſi omneſque Homines ejuſdem 
Facultatis de & in Civitate prædictâ ſint in Re & nomine unum 
Corpus & Communitas perpetua ſive Collegium perpetuum, et quod 
cadem Communitas five Collegium ſingulis Annis imperpetuum eli- 
gere poſſint et facete de Communitate illa aliquem providum Virum 


et in Facultate Medicine expertum in Preſidentem ejuſdem Colle- 


gij ſive Communitatis, ac ſupervidendum recognoſcendum et guber- 
nandum, pro illo Anno, Collegium five Communitatem prædictam et 
omnes Homines ejuſdem Facultatis et Negocia eorundem; Et quod 
iidem Preſidens ct Collegium five Communitas habeant Succeſſio- 
nem perpetuam et Commune Sigillum Negotiis dict' Communita- 
tis et Preſidentis imperpetuum ſerviturum; Et quod ipſi et Succe(- 
ſui imperpetuum ſint Per ſone habiles & capaces ad perquirendum 
et poſſidendum in Feodo et Perpetuitate terras et tenementa 
Redditus et alias Poſſeſſiones quaſcunque. Conceſſimus eciam cis 
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et 8Succeſſoribus ſuis, pro nobis et Heredibus noſtris, quod ipſi et 
Succeflores ſui poſſint perquirere ſibi et Succeſſoribus ſuis tam iit 
dictà Urbe quam extra terras et tenementa quecumque Annuum 
valorem duodeeim librarum non excedentes, Statuto de Alienatione 
ad Manum mortuam non obſtante; Et quod iph, per Nomina Pre- 
ſidentis Collegij ſeu Communitatis Facultatis Medicine London, 
placitare et implitari poſſint quoram quibuſcumque Judicibus in 
Curiis et Actionibus quibuſcumque; Et quod predict” Preſidens 
Collegium ſive Communitas et eorum Succeſſores Congregaciones 
licitas et honeſtas de ſemetipſis, ac Statuta et Ordinaciones pro 
ſalubri Gubernacione ſuperviſu et Cortrectione Collegij ſeu Com- 


munitatis prædict' & omnes Homines candem Facultatem in dictà 


Civitate ſeu per ſeptem Milliaria in Circuitu ejuſdem Civitatis 


exercen', ſecundum Neceflitatis Exigentiam quociens & quando 


Opus fuerit, facere valeant licite & impune fine I:npedimento 


noſtri Hered' vel Succeſfor' noſtrorum Juſtic' Eſcaetorum Vice- 


o 
U 


Comitum & aliorum Ballivorum vel Miniſtrorum noſtrorum 
Heredum vel Succeſſorum noſtrorum quorumcumque. Conceſ- 
ſimus eciam eiſdem Preſidenti & Collegio ſeu Communitati & Suc- 
ceſſoribus ſuis quod Nemo in dictâ Civitate aut per ſeptem Mi- 
liaria in Circuitu ejuſdem exerceat dictam Facultatem niſi ad hoc 
per dict' Prefidentem & Communitatem ſeu Succefſores eorum qui 
pro Tempore fuerint admiſſus fit per ejuſdem Preſidentis & Collegii 
Literas Sigillo ſuo Communi Sigilatas, ſubpena Centum dolidorum 
pro quolibet Menſe quo non admiſſus eandem Facuſtatem ex- 
ercuit; Dimidium inde nobis et Heredibus noſtris, et dimi— 
dium dict' Preſidenti et Collegio applicandum. Preterea volu- 
mus et concedimus pro nobis et Succeſſoribus noſtris quantum in 
nobis eſt, quod per Preſidentem et Collegium predict Communita- 
tis pro Tempore exiflent' et eorum Sueceſſores imperpetuum qua- 
tuor ſingulis Annis per ipſos eligantur qui habeant ſuperviſum et 
Scrutinium Cortectionem et Gubernacionem omnium et ſingulo- 
rum dictæ Civitatis Medicorum Utenſium Facultate Medicine in 
eadem Civitate, ac aliorum Medicorum forinſecorum quorum- 
cumque Facultatem illam Medicine aliquo Modo frequentancium 
et Utenſium infra eandem Civitatem et Suburbia ejuidem five 
intra ſeptem Milliaria in Circuitu ejuſdem Civitatis, ad Punicio- 
nem eorundem pro Delictis ſuis in non bene exequendo faciendo 
et utendo illa, nec non ſuperviſum et Scrutinium omnimodarum 
Medicinarum et eorum recept' per duos Medicos teu aliquem 
eorum hujuſmodi Ligeis noſtris pro eorum Infirmitatibus curand' 
dand' imponend' et utend', quociens et quando Opus fuerit, pro 
Commodo et Utilitate eorundem Ligeorum noſtrorum; ita quod 
Punicio hujuſmodi Medicorum Utencium dicta Facultate Medi- 
cine fic in Premiſſis delinquencium per Fines Amerciamenta et 
Impriſonamenta Corporum ſuorum et per alias Vias rationabiles 
et congruas exequatur. Volumus eciam et concedimus pro nobis 

Heredibus 
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Heredibus et Sueceſſoribus noſtris quantum in nobis eſt, quod nec 
Preſidens nec aliquis de Collegio prædicto Medicorum nec Suc- 
ceſſores ſui nec eorum aliquis exercens Facultatem illam quoquo 


Modo in futuro infra Civitatem noſtram predict” et Suburbia ejuſ- 


dem ſeu alibi ſummoneantur aut ponantur neque eorum aliquis 


ſummoneatur aut ponatur in aliquibus Afſifis juratis inqueſtis 


Inquiſitionibus attinctis et aliis recogn' infra dictam Cwita— 
tem et Suburbia ejuſdem impoſterum, coram Majore ac Vice- 
comitibus ſcu Coronatoribus dictæ Civitatis noſtre tempore exi- 
ſten' capiend' aut per aliquem Officiarium ſeu Miniſtrum ſuum 
vel Officiarios five Miniſtros ſuos ſummonend', licet ijdem Ju- 
rati Inquiſiciones ſeu Recogniciones ſum” fuerint ſuper brevi vel 
brevibus noſtris vel Heredum noſtrorum de reQo; ſed quod dicti 
Magiſtri five Gubernatores ac Communitas Facultatis ante dictæ et 
Succeſſores ſui et eorum quilthet dictam Facultatem exercentes, 
verſus nos Heredes et Succeſſores noſttos ac verſus Majorem et 
Vicecomites Civitatis noſtte predictzprotempore exiſtent”, etquoſ- 
cumque Officiarios et Miniſtros ſuos fint inde quieti et penitus 
exonerati imperpetuum per Preſentes. Proviſo quod Litetæ noſtre 
ſeu aliquid in eis content“ non cedent in Prejudicium Civitatis 
noſtre London ſeu Libertatis ejuidem. Et hoc abſque Fine ſeu 
Feodo pro Premiſſis ſeu Sigillicione Preſentium nobis faciendi 
ſolvendi vel aliqualiter reddendi; aliquo Statuto Ordinacione vel 
Aqua in contrarium ante hac Tempora facta edita ordinata, ſeu 
provis' in Aliquo non obſtante. In cujus Rei Teflimonium has 
Literas noſttas fieri fecimus Patentes Teſte meipſo apud Weſtmin— 
ler Viceſimo tercio Die Septembris Anno Regni noſtri Decimo. 
Per ipſum Regem, et de Data predicta, Auctoritate Parliamenti. 
Tunſtall And further reciting—And for ſo much that the mak- 
ing of the ſaid Corporation was meritorious, and very good 
for the common Wealth of that his ſaid Majeſty's Realm, It was 
therefore expedient and neceſſary to provide that no Perſon of 
the ſaid Politick Body and Commonalty aforeſaid be ſuffered 
to exerciſe and practiie Phyſic, but only thoſe Perſons that be 
profound ſad and diſcreet, groundedly learned and deeply ſtudied 
in Phyſic. And it was alto further enacted, That in conſi- 
deration thereof, and for the further authorizing of the ſame 
Letters Fatent, and alſo enlarging of further Articles for the 


laid Commonwealth to be had and made, It was and is as. 


mongſt other Things Enacted that the ſaid Corporation of the 
ſaid Commonalty and Fellowſhip of the Faculty of Fhyfic afore- 
ſaid, and all and every Grant Article and other Thing con- 
tained and fpecified in the ſaid Letters Patent, be approved 
granted ratificd and confirmed in the ſaid Parliament, and clear- 
ly authorized and admitted by the tame good Jawful and available 
to the ſaid Body Corporate and their ducceſſors for ever, in as 
ample and large Manner as it might be taken thought and 
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conſtrued by the ſame Letters Patent; And that the Six Perſons in 
the aforeſaid Letters Patent named as Principals and firſt named 
of the aforeſaid Commonalty and Fellowſhip, chooſing to them 
two other of the aforeſaid Commonalty, from thenceforth ſhould 
be called and eleaped Elects; and the ſame Elects yearly ſhould 
chooſe one of them to be Preſident of the ſaid Commonalty ; 
and as often as any of the Rooms and Places of the ſame E- 
lets ſhould fortune to be void by Death or otherwiſe, then 
the Survivors of the ſaid Elects, within thirty or forty Days 
next after the Death of them or any of them, ſhould chooſe 
name and admit one or more as Need ſhould require of the 
moſt cunning and expert Men of and in the ſaid Faculty in Lon- 
gon, to ſupply the ſaid Room and Number of Eight Perſons ; 
So that he or they that ſhould be ſo choſen be firſt by the ſaid 
Superviſor ſtraytely examined, after a Form deviſed by the ſaid 
Elects, and alſo by the ſame Superviſors approved. And fur- 
ther reciting that where that in Dioceſes of Eng/ard out of 
London it was not light to find alway Men able to ſufficient] 

examine, after the Statute, ſuch as ſhould be admitted to ex- 
erciſe Phyſic in them, It was alſo by the ſaid Act fur- 
ther Enacted that no Perſon from thenceforth be ſuffered 
to exerciſe or practice in Phyſic through England, until 
ſuch Time that he be Examined at London by the ſaid Pre- 
ſident and three of the ſaid Elects, and to have from the ſaid 
Preſident or Elects Letters Teſtimonial of their Approving and 
Examination; Except he be Graduate of Oxford or Cambridge 
which had accompliſhed all Things for his Form without any 
Grace; as by the ſaid Act, amongſt other Things, appears. 
And whereas by another Act of Parliament, at a Seſſions there- 
of held at We/lminfter in the Thirty-ſecond Year of the Reign 
of our ſaid Royal Anceſtor the ſaid late King Henry the Eighth, 
Intituled for Phyſicians and their Privilege, in the Preamble 
whereof is contained as follows In moſt humble wiſe ſheweth 
unto your Majeſty your true and faithful Subjects and Liege Men 
the Preſident of the Corporation of the Commonalty and Fel- 
lowſhip of the Science and Faculty of Phyſic in your City 
of London, and the Commonalty and Fellows of the ſame, that 
Whereas divers of them many Times having in Cure, as well 
ſome of the Lords of your moſt Honourable Council, and di- 
x vers Times many of the Nobility of this Realm, as many other 
$ of your faithful and Liege People, cannot give their due Attendance 
to them and other their Patieats, with ſuch Diligence as their 
Duty were and is to do, by reaſon they be many Times compelled 
as well within the City of London and Suburbs of the ſame, as in 
other Towns and Villages, to keep Watch and Ward, and be 
choſen to the Office of Conſtable and other Offices within 
the ſaid City and Suburbs of the ſame and other Places with- 
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in this your Realm, to their great Fatigation and Unquieting, and 
to the Peril of their Patients by reaſon they cannot be conve- 
niently attended, it was therefore by the Authority of the ſame 
Parliament, amongſt other Things, Enacted ordained and eſta- 
bliſhed, that the Preſident of the ſaid Commonalty and Fel- 
lowſhip for the Time being, and the Commons and Fellows of 
the ſame, and every Fellow thereof that then was or any Time 
thereafter ſhould be their Succeſſors, and the Succeſſor of every 
of them, at all Time and Times after the making of the ſaid 
Act, ſhould be diſcharged to keep any Watch or Ward in his 
ſaid City of London or the Suburbs of the fame or any Part 
thereof; And that they nor any one of them ſhould be choſen 
Conſtable or any other Officer in the ſid City or Suburbs; and 
that if at any Time thereafter the ſaid Preſident for the Time 
being, or any of the ſaid Commons or Fellows for the Time 
being, by any Ways or Means be appointed or elected to any 
Watch or Ward Office of Conſtable or any other Office within 
the ſaid City or Suburbs, the ſame Appointment or Election ſhould 
be utterly void and of none Effet; any other Cuſtem or Law 
to the Contrary before that Time uſed in the ſaid City not- 
withſtanding ; And that for the common Wealth and Surety of 
his loving Subjects of this his Realm in and for the Admini- 
ſtration of Medicines to ſuch of his ſaid Subjects as ſhould have 
need of the ſame, from thenceforth the ſaid Preſident for 
the Time being, Commons and Fellows, and their Succeſſors, 
might yearly, at ſuch Time as they ſhould think moſt meet 
and convenient for the ſame, elect and chooſe four Perſons of 
the ſaid Commons and Fellows, of the beſt learned wiſeſt and molt 
diſcreet, ſuch as they ſhould think convenient, and have Expe- 
rience in the ſaid Faculty of Phyſic ; and that the ſaid four Per- 
ſons ſo elected and choſen, after a corporal Oath to them mi- 
niſtred by the ſaid Preſident or his Deputy, thould and might, 
by virtue of the ſaid Act, have full Authority and Power, as 
often as they ſhould think meet and convenient, to enter into 
the Houſe or Houſes of all and every Apothecary then or at 
any Time thereafter Uſing the Miſtery or Craft of Apothecary 
within the ſaid City only, to ſearch view and ſee ſuch Apotheca- 
ry's Wares Drugs and Stufts as the ſaid Apothecaries or any 
of them had or at any Time thereafter ſhould have in their 


Houſe or Houſes; and all ſuch Wares Drugs and Stuffs as the 


ſaid four Perſons ſhould then find defective cortupted and not 
meet nor convenient to be miniſtred in any Medicines for the 
Health of Man's Body, the ſame four Perſons, calling to them 
the Warden of the ſaid Miitery of Apothecarics within the ſaid 
City for that Time being, or one of them, ſhould cauſe to 
be brent, or otherwiſe dettro/ the fame as they ſhould think 
meet by their Diſcretion z and if the ſaid Apothecaries or any 
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of them at any Time thereafter did obſtinately or wilfully 
refuſe or deny the ſaid four Perſons yearly elected and cho- 
{en as before ſaid to enter into their ſaid Houſe or Houſes 
for the Cauſes Intent and Purpoſe before rehearſed, that 
then they and every of them, ſo offending contrary to the 
ſaid Act, for every Time that he or they did fo offend, ſhould 
forfeit One Hundred Shillings ; the one Half to our ſaid Roy- 
e Anceſtor, and the other Half to him that would ſue for 
the fame by Action of Debt Bill Plaint or Information in any 
of the King's Courts; wherein no Wager of Law Eſſoin or 
Protection ſhould be allowed; and if the ſaid four Perſons or 
ary of them ſo elected and choſen as before was ſaid did 
refuſe to be (worn, or after his ſaid Oath to him or them ad- 
miniſtred did obſtinately refuſe to make the ſaid Search and 
View once in the Year at ſuch Time as they ſhould think moſt 
convenient by their Diſcretion, having no Lawful Impediment 
by Sickneſs or otherwiſe to the contrary, that then for every 
ſuch wilful and obſtinate Default every of the ſaid four Per- 
ſons making Default ſhould forfeit Forty Shillings. And fur- 
ther it was recited in the ſaid laſt mentioned Act, that foraſ- 


much as the Science of Phyſic did comprehend include and 


contain the Knowledge of Surgery as a Special Member and 
Part of the ſame, It was alſo in and by the ſaid Act further 
Enacted, that any of the ſaid Company or Fellowſhip of Phy- 
ſicians, being able, choſen and admitted by the ſaid Preſident and 
Fellowſhip and Phyſicians, might from Time to Time, as well 
within the City of London as elſewhere within this Realm, prac- 
tice and exerciſe the ſaid Science of Phyſic in all and every his 
Members and Parts; any Act Statute or Proviſion made to 
the contrary notwithſtanding; as by the ſaid Act, amongſt 
other Things, more fully and at large appears. And Whereas 
alſo by a certain other Act of Parliament, made at a Seſſions of 
Parliament holden at Miſtminſter in the Firſt Year of the Reign 
of our Royal Anceſtor Lady Mary the Firſt, late Queen of 
England and ſo forth, Intituled an Act touching the Corpo- 
ration of the Phyſicians in London, reciting that Whereas in 
the Parliament holden at London the hfteenth Day of April in 
the Fourtcenth Year of the Reign of our late Sovereign Lord 
King Henry the Eighth, and from thence adjourned to //eftmin- 


ſter the laſt Day of July, in the fifteenth Year of the Reign of 


the ſame King, and there holden, It was Enacted that a certain 
Grant by Letters Patent of Incorporation made and granted b 


our ſaid late King to the Phyſicians of London, and all Clauſes 


and Articles contained in the fame Grant, ſhould be approved 
granted ratified and confirmed by the fame Parliament, It was 
and is further Enacted, amongſt other Things, by the Autho- 
rity of the laid Parliament, that whenſoever the Preſident of 
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the College or Commonalty of the Faculty of Phyſic of London 
for the Time being, or ſuch as the faid Preſident and College 
ſhould Yearly, according to the Tenor and Meaning of the ſaid 
Act, authorize to ſearch examine correct and punith all Offen- 
ders and 'Tranſgreflors in the ſaid Faculty, within the fame 
City and Precinc in the ſaid Act expreſſed, ſhould ſend or 
commit any ſuch Offender or Offenders, for his or their Of- 
fence or Diſobedience contrary to any Article or Clauſe con- 
tiined in the ſaid Grant gr Act, to any Ward Goal or Priſon 
within the ſame City and Precinct, (the Tower of London ex- 
cepted,) That then from Time to Time the Warden Gaoler or 
Keeper, Wardens Goalers or Keepers, of the Wards Goals and 
Priſons within the City or Precinct aforeſaid (except before ex- 
cepted) ſhould receive, into his or their Priſons, all and ever 

ſuch Perſon and Ferſons fo offending as ſhould be ſo ſent or 
committed to him or them as was aforeſaid, and there ſhould 
ſafely keep the Perſon or Perſons ſo committed in any of their 
Priſons, at the proper Coſts and Charges of the ſaid Perſon 
or Perſons ſo committed, without Bail or Mainprize, until ſuch 
Time as ſuch Offender or Offenders or Diſobedients be diſcharg— 
ed of the ſaid Impriſonment by the ſaid Preſident and ſuch 
Perſons as by the ſaid College ſhould be thereunto authorized; 
upon pain that all and every ſuch Warden Goaler or Keeper 
doing the contrary ſhould looſe and forfeit the double of ſuch 
Fine and Amerciament as ſuch Offender and Offenders or Diſ- 
obedients ſhould be aſſeſſed to pay by ſuch as the (aid Preſident 
and College ſhould authorize as aforeſaid, ſo that the ſame Fine 
and Amerciaments be not at any one Time above the Sum of 
Twenty Pounds; the Moiety thereof to be employed to the 
Uſe of our Sovereign Lady the Queen her Heirs and Succeſſors, 
the other Moiety unto the ſaid Preſident and College; all which 
Forfeitures to be recovered by Action of Debt Bill Plaint or In- 
formation in any of the Queen's her Heirs and Succeſſors 
Courts of Record, againſt any ſuch Warden Goaler or Keeper 
| ſo offending; in which Suit no Eſſoin Wager of Law nor 
Protection thould be allowed nor admitted for the Defendant, 
And it was alſo by the faid laſt mentioned Act further enacted 
by the Authority aforeſaid, that for the better Execution of 
the Search and View of Apothecary's Wares Drugs and Compoſi- 
tions according to the Tenor of a Statute made in the thirty- 
ſecond Year of the Reign of the ſaid late King Henry the Eighth, 
it ſhould be lawful for the Wardens of the Grocers or one 
of them to go with the ſaid Phyſicians in their View and Search; 
That if the ſaid Warden or Wardens did rcfuſe or delay his 
or their Coming thereunto forthwith and immediately when the 
laid Preſident or ſome of his College elect as aforeſaid did 
call upon him or them, that then the ſaid Phyſicians might 


and 


— „ S 2 


2752 


„ ̃ : 


and ſhould execute that Search and View and the due Puniſh 
ment of the Apothecaries for any their evil and faulty Stuff, 
according to the Statute Jaſt before mentioned, without the Aſ- 
ſiſtance of any of the ſaid Wardens; any Clauſe in the afore— 
named Statute to the Contrary thereof notwithſtanding ; and 
every ſuch Perſon or Perſons as would or ſhould reſiſt ſuch Search 
ſhould forfeit for every ſuch Reſiſtance Ten Pounds; the ſame 
Penalty to be recovered in Form aforeſaid, without any of the 
Delays aforeſaid, to be had in Suit thereof, And by the ſaid 
Act It was and is further Enacted, That all Juſtices Mayors 
Sheriffs Bailiffs Conſtables and ether Miniſters and Officers 
within the City and Precincts above written, upon Requeſt 
to them made, ſhould help aid and aſſiſt the Preſident of 
the ſaid College and all Perſons by them from Time to Time 
authorized for the due Execution of the ſaid Acts or Statutes ; 
upon pain, for not giving of ſuch Aid Help and Aſſiſtance, to 
run in Contempt of the Queen's Majeſty her Heirs and Suc- 
ceſſors. And Whereas Jon Fothergil! Doctor in Phy. c, hav- 
ing been duly examined and approved, was admitted to exer- 
ciſe the Faculty of Fhyſic in the City of London and for ſe- 
ven Miles round the ſame, by the Preſident and Commonalty 
of the Faculty of Phyſic in London, by the Letters of the ſaid 
Preſident and College ſealed with their Common Seal; And, 
by reaſon of the Premiſſes, the ſaid n Fothergill became 
Lawfully intitled to be admitted a Member of the ſaid Col- 
lege Commonalty and Corporation, and ought by you the ſaid 
Preſident and College of the Commonalty of the Faculty of 
Phyſic in London aforeſaid o be admitted a Member of the ſaid 
Corporation; And Whereas, the faid % Fotbergill, after he 
was as aforeſaid admitted to exerciſe the Faculty of Phyſic in 
the ſaid City of London and for ſeven Miles round the fame as 
aforeſaid, did tender and preſrnt himfeif” to you the ſuid Preſident and 
College or Cemmonaliy of the Faculty of Phyfic in London in order 10 
be by you admitted a Member of the faid Corporation, and did re- 
quire and demand of you the ſaid Preſident and College or 
Commonalty of the Faculty of Fhyſic in London aforeſaid to 
be by you admitted a Member of th? ſaid Corporation ; yet you 
the laid Preſident and College or Com:nonalty of the Faculty 
ot Phyſic in Lenden etoreſfaid, well knowing the Premiſſes, but 
having no egard for the Duty of your Office in that Behalf, 
did without any reaſonable Cauſe abſolutely refuſe and yet do 
refuſe to admit him the faid %% n Fetber ill a Member of the 
jaid Corporation, lu manifeſt Contempt of us and to the great 
Damage and Grievance of the ſaid // Fotberg:ill, as we have 
been informed from the Complaint of the ſaid / Forbergill 
made to us in that Bchalt; We therefore being willing tnat 
due and ſpeedy Juſtice may be done to the ſaid Yen Hutberg ul 
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in this Behalf as it is reaſonable, do command you, firmly in- 
joining you, that immediately after the Receipt of this our Writ 
you do without delay admit or cauſe to be admitted the ſaid 
John Fetbergiil a Member of the ſaid Corporation, together 
with all the Libertics, Privileges, Franchiſes, Emoluments and 
Commodities to one of tie Members of the ſaid Corporation be- 
longing and appertaining , or ſhew us Cauſe to the contrar 
thereof, that the ſame Complaint may not by your Default be 
again repeated to us; and how you ſhall have executed this 
our Writ, make it known to us at Meſtminſter on Friday next 
after the Morrow of the Holy Trinity, then returning to us this 
our Writ, upon Peril that may fall thereon. Witneſs //7!/I:am 
Lord Mansfield, at We:/tmirjtir, the Twenty-eighth Day of May 
in the Tenth Year of our Reizn.—By the Court—Burrow. 
The Execution of this Writ appears in a certain $chedule here- 
unto annexed. On which Day (to wit) on Friday next after 
the Morrow of the Holy Trinity, the ſaid Preſident and Col- 


lege or Commonalty of the Faculty of Phyſie in London afore- 
ſaid returned the ſaid Writ as followeth (that is to ſay,) 
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The Anſwer of the Preſident and College or Commonalty of 
the Faculty of Phyſic. 
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We the Preſident and College or Commonalty of the Faculty 
of Phyſic in London, in the Writ to this Schedule annexed men- 
tioned, do moſt humbly certify and return to our preſent moſt 
ſerene Sovereign Lord the King, at the Time and Place in the 
ſaid Writ likewiſe mentioned, that true it is ſuch an Act of Par- 
liament was made in the Third Year of the Reign of our late 
Sovercign Lord Henry the Eighth late King of England, &c, 
as in the ſaid Writ is in that Behalf mentioned and ſuppoſed ; 
And that ſuch other Act of Parliament was made at a Parlia- 
ment holden at Londen on the Fifteenth Day of April in the 
Fourteenth Year of the Reign of our ſaid late Sovereign Lord 
King Henry the Eighth and from thence adjourned to W:ftmin- 
fter the laſt Day cf July in the Fifteenth Year of the ſaid late 
King and there holden, as in and by the ſaid Writ is in that Be- 
half mentioned and ſuppoſed ; and that ſuch other Ac of Par- 
liament was made in the Thirty-ſecond Year of the Reign of 
our ſaid late Sovereign Lord King Henry the Eighth as in the 
ſaid Writ is in that Behalf mentioned and ſuppoſed ; and that 
ſuch other Act of Parliament was made in the Firſt Year of 
the Reign of our late Sovereign Lady Mary the Firſt late Queen 
of England, &c, as in the ſaid Writ is in that Behalf mention- 
ed and ſuppoſed; And that John Fotbergill Doctor in Phyſic 
in the ſaid Writ named, having been for that Purpoſe duly 
examined and approved, was admitted to exerciſe the Faculty 
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of Thyſic in the City of Londen and for ſeven Miles round the 
ſame, by the Prefident and College or Commonalty of the Fa- 
culty of Phyſic in London, by the Letters of the ſaid Preſident 
and College or Commonalty ſealed with their Common Seal, 
of the Date in the ſaid Writ mentioned, as by the ſaid Writ 
is in that Bchalf mentioned and ſuppoſed: But we do further 
moſt humbly certify, that by reaſon of the Premiſſes the ſaid 
Jobn Fothergill did not become Lawfully ntitled to be admitted 
a MEMBER of the ſaid College and Commonalty and Corpora- 
tion, as by the ſaid Writ is above ſuppoſed. And we do fur- 
ther moſt humbly certity and return to our moſt ſerene Sove- 
reign Lord the King, that ever ſince the making of the ſaid 
Acts of Parliament in the ſaid Writ mentioned, every Perſon 
admitted a Member of the ſaid College or Cemmonalty, hath been 
and hath uſed and been accuſtomed to be, before his being ad- 
mitted a Member of the ſaid College or Commonalty, ce 
by the Preſident and College or Commonalty aforeſaid to be a 
Member of the ſaid College or Commonalty; and that the 
ſaid John Fothergill hath not been nor was elefed by the Prefi- 
dent and College or Commonalty aforeſaid to be a Member of 
the ſaid College or Commonalty. And We do further moſt 
humbly certify and return to our ſaid molt ſerene preſent o— 
vercign Lord the now King, That after the making of the ſaid 
ſeveral Acts of Parliament in the ſaid Writ mentioned, and 
long before the ſaid Fcbn Fotbergil] was admitted to the exerciſe 
of the Faculty of Phyſic in the City of Landon and ſeven Miles 
round the fame as in the ſaid Writ is mentioned, to wit on 
the Firſt Day of February in the Year of our Lord One thou— 
ſand five hundred and fifty-five, at an Aſſembly of the ſaid 
Preſident and College or Commonaltyv, a certain re«fonab'e Sta- 
tate Act and Ordinance commonly called a By-Law (not now 
extant in Writing) was made and ordained by the then Pre- 
tident and College or Commonalty of the Faculty of Phyſic 
in London, whereby it was ordained that every Perſon there— 
alter to be admitted a Member of the ſaid College or Common— 
alty ſhould before his being admitted a Member of the ſaid 
College or Commonalty be /&rd by the Preſident and College 
or Commonilty alorelaid to te a Nlember of the ſaid College 
or Com monalty; whici fad By-Law {till is in full force and 
Effect, in no wie repealed reverted annulled vacated or made 
void; And that the fad %% Futbergill hath not been nor was 
e.efled to be a Member of the ſaid College or Commonalty ac- 
curding to the Form and Effegt of the ſaid By-Law. And we 
do further moſt humbly certify and return to our ſaid moſt 
ſcrene Sovereign Lord the now King, that after the makin 
of the taid feveral Ads of Parliament in the taid Writ men- 
tioned, And long betore the latd o'r Feoilerrrd was admitted 
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to exerciſe the Faculty of Phyſic as in the ſaid Writ is men— 


tioned, to wit on the Firſt Day of February in the Vear of our 
Lord One thouſand five hundred and fifty-five, at an Aſ- 
ſembly of the ſaid Preſident and College or Commonalty a 
certain reaſonable Statute Act and Ordinance commonly called 
a By-Law (not now extant in Writing) was made enacted 
and ordained by the f.id Preſident and College or Commonalty 
for the wholeſome Government Overſeeing and Correction of the 
ſaid College or Commonalty and of all Men exerciſing the ſame 
Faculty in the City of Lenden and within feven Miles round the 
ſame, whereby Perſons then exerciſing or who ſhould at any Time 
thereafter exercile the ſaid Faculty of Phyſic in the City of London 
and within ſeven Miles round the fame were diſtinguithed into 
three Claſſes or Orders; namely, one Claſs conſiſting of the Mem— 
bers of the {aid College or Commonalty for the Time being, 
who were then and were to be jrom thenceforth called Feil;w5 
of the ſaid College or Commonalty ; another Clats conſiſting 
of ſuch Perſons as hid been or ſhould be deſirous of becoming 
Members of the ſaid College or Commonalty, and had been 
or ſhould be examined and approved of by the Preſident and 
Cenſors of the ſaid College or Commonalty to be Candidates 
for Election into the Socicty or Fellowſhip of the ſaid Cullege or 
Commcnalty, who were then and w:re to be from thenceforth cal- 
led Candidates; And the other Claſs to conſiſt of ſuch Perſons as 
then were or at any Time thereafter ſhould be Teen and 
admitted to exerciſe the ſaid Faculty of Phyſic in the City of 
London and within ſeven Miles round the ſame, by the ſaid 
Preſident and College and Commonalty by their Letters ſeal- 
ed with the Common Seal of the ſaid College or Commonal- 
ty; which laſt inentioned Clats, not being Members of the ſaid 
College or Commonalty, were then and were to be from thence- 
forth called Perm}; or Licentintes; And that at the reſpective 
Times of making the Statutes Acts Ordinances or By-Laws here— 
in aſter mentioned, and before and at the Time the ſaid oh 
Fethergill was admitted to exerciſe the Faculty of Phyſic as 
in the ſaid Writ is mentioned, Perſons exerciting the Faculty 
of Phyſic within the City of London and ſeven Miles round the 
ſame were diſlinguiſhed into the three Claſſes or Orders aforeſaid, 
and well known by the reſpective Names of Hellus, Candidates, 
and Licentiates, And we do further humbly certify and return 
to our moſt ſerene Sovereign Lord the now King, That be- 
fore the ſaid Joln Firhergil! was admitted to exerciſe the Fa- 
culty of Phyſic as in the {aid Writ is mentioned, that is to ſay 
on the fourth Day of April ia the Year of our Lord Cne 
thouſand ſeven hundred and thirty-ſeven, at an Aſſembly of 
the ſaid Preſident and College or Commonalty of the Faculty of 
Phyſic, a certain reaſonable Statute Act and Ordinance common=- 


ly called a By-l aw was made cnacted and ordaincd by the 
laid 
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ſaid Preſident and College or Commonalty, for regulating the 
Adn:i/jin of Members of the ſaid College or Commonalty, where- 
by it was enacted and ordained, that Nobody ſhould be ad- 
mitted into the Society of the College who ſhoul ! not firſt 
have been of the Number of Candidates for one whole Year, 
or publicly read Phyfic for three Years in ſome Univerſity of 
Bri ain, or been Doctor of the Chair in ſome Univerſity of this 
Kingdom or ordinary King's Phyſician ; which ſaid laſt mention- 
ed By-Law, from the Time of the Making thereof until and 
at the Time of the faid Admiſſion of the ſaid John Fether- 
gill to exerciſe the Faculty of Phyſic in the City of London 
and within ſeven Miles round the ſame, And until the firſt 
Day of April in the Year of our Lord One thouſand ſeven hun- 
dred and fixty-fave, continued in full Force and Effect. And 
we do further certify and return to our ſaid moſt ſerene So- 
vereign Lord the now King, that on the Firſt Day of April in 
the Year of our Lord One thouſand feven hundred and fixty- 
five, at an Aſſembly of the ſaid Preſident and College or Com- 
Commonalty, a certain other reaſonable Statute Act and Ordinance 
commonly called a BY-LAW was made enacted and ordained 
by the ſaid Preſident and College or Commonalty of the Facul- 
ty of Phyſic aforeſaid, for the Regulating of the Admiſſion ot 
Members of the ſaid College or Commonalty, whereby 17 was 
Enacted and Ordained, that Nobody ſhould be admitted into the Or- 
der of Fellows who ſhould not have been a CANDIDATE for one 
whole Year ; Except the King or Queen's ordinary Phyſician with 
Salary, or Royal Profeſſor of Paytic in the Univerſity of Ox- 
ford or Cambridge; which ſaid laſt mentioned By-Law till re- 
mains in full Force and Effect, not reverſed annulled repealed 
or vacated. And we do further moſt humbly certify and re- 
turn to our molt ſerene Sovereign Lord the now King, that 
the ſaid 7obn Fothergill is not nor ever was Candidate for one whole 
Year or any other Time, nor ever publicly read Phyſic for 
Three Years in any Univerlity of Britain, nor ever was Doctor 
of the Chair in any Univerſity of this Kingdom, nor is nor 
ever was King or Queen's Ordinary Phyſician with Salary or 
without Salary, nor is nor ever was Royal Profeſſor of Phyſic 
in the Univerlity of Ox/ord or Cambridge, And we do further 
humbly certify to our moſt ſerene Sovereign Lord the now 
King, that after the Making of the ſaid ſeveral Acts of Par- 
liament in the ſaid Writ mentioned, and before the ſaid Ad- 
miſſion of the ſaid John Fothergil! to exerciſe the Faculty of 
Phyſic as aforeſaid, that is to ſay on the ſaid fourth Day of 
April in the ſaid Year of our Lord One thouſand ſeven hundred 
and thirty-ſeven, at an Aſſembly of the ſaid Preſident and Col- 
lege or Commonalty, a certain other reaſonable Statute Act 
and Ordinance commonly called a By-Law was made enact- 
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ed and ordained by the ſaid Preſident and College or Com- 
monalty, whereby, reciting that many pra&tiſed Phyfic in the City of 
London whim the ſaid Preſident and College or Commonalty 
deemed altogether unfit to be adopted into the Number of Fel- 
lows or Candidates, either becauſe they were not Britons by Birth, 
cr had nit taken the Degree of a Doctor, or were not ſufficient- 
ly learned or ſufficiently advanced in Age and Gravity, or for 
other like Cauſes, and vet might be able to ſerve the Public 
and do good to Men's Health, at leaſt in ſome Cures, it was 
ordained and appointed, that, after due Examination and Appro- 
bation of the Preſident and Cenſors, fuch Perſons ſhould be 
permitted to practice ſo long as they bebaved themſeiv:s well: 
which ſaid By-Law or Ordinance, from the Time of making 
thereof until and at the Time of the Examination Approbation 
and Admiſſion of the ſaid eln Fcthergill to exerciſe the Fa- 
culty of Phyſic in the City of London and within ſeven Miles 
round the ſame in the ſaid Writ mentioned, and afterwards, 
was in full Force and Effect; and divers Perſons from Time to 
to Time applied to be, and according to and in purſiauce of the 
laſt mentioned By-Law or Ordinance were, examined and approve 
ed of by the Prefident and Cenſor of the ſaid College or Com- 
monalty for the Time being, and licenſed and admitted to 
exercile the Faculty of Phyſie in the City of London and with- 
in ſeven Miles round the ſame, by the ſaid Preſident and Col- 
lege or Commonalty, by their Letters ſealed with their com- 
mon Seal; which Perſons ſo examined approved and ad- 
mitted to exerciſe the Faculty of Phyſic in the City cf Lon- 
don and within ſeven Miles round the ſame, have been and are 
called and known by the Name of Licentiates. And we do 
further certify and return, that the ſaid %% Fothergil! applied 
to the ſaid Preſident and College or Commonalty of the Facul- 
ty of Pbyſic in London aforeſaid to be by them licenſed and ad- 
mitted to exerciſe the Faculty of Phyſic in the City of Lenden 
and within ſeven Miles round the ſame; and that the laid Yobn 
Fotlergiil was thereupon, according to and in purſuance of the 
laſt mentioned By-Law or Ordinance, examined and approv- 
ed by the Preſident and Cenlors of the ſaid College or Com- 
monalty, and was licenſed and admitted by the {aid Preſident 
and College or Coinmonalty according to the ſaid laſt men- 
tioned By-Law or Ordinance, by their Letters ſealed with their 
common Seal, to exerciſe the Faculty of Phyſic in the City of 
London and for ſeven Nliles round the ſame; which is the Ex- 
amination Approbation and Admiſſion of the ſaid J Futhergill 
to exerciſe the Faculty of Phylic in the City of Londen and 
within ſeven Miles round the lame zu the ſaid Writ mention. d. 
And we do further certify and return to our moſt ſerene So— 
vereign Lord the now King, that the ſaid john Fothergill never 

Vol. Yy | Was 


< 
" 
* 
1 
5 
43 | 
3 
3 
. 
- i 
1 * 
„ 
i 
- 
\ of 
_— 
<5. 
"2 
1 
1 
3 
* 
iN 
9 5 4 
1 
1 
8 \ 
% 
* 
17 
< 
% - 
a? 


———_—_—— 


2 I 
— * 8 os Ss As 4. 
px — » * 
© "* * — - 
- = 4 8 by * — - * * 
— i pa — — — — — — > — - - 
* 2 5 7 * — — — 
I ak —— Wy” 4.» — _- 3 2 2 _- p _—_ 
- — 2 6 — 9 — . — * 8 83 es I. 


= Þ== 


— 
— 


2 


8 
— 
* a 


: | 
1 
og 


f 
| 
| 


D — _ — 
— —— . —·˙ . oo 5 oe 


— WS 


— — 
— 
—— 


r . n on " . 
4 I 
* — * — 
* 7 . bs. = 


ar 
bs * 0 
* — 
— . = — bo 
” * 
— « - 
—__ —— 


N — 
—— _ — - 
"Ki 2 1 . , A q r - 
Hy ; > > — 
of s 3 
— . — > 8 — a 
„ 


6 2768 Trinity Term 1 Geo. 3. B. R. 


225 10Ä—5 


was examined approved cr admitted to exerciſe the Faculty of 
Phyſic in the City of London and within ſcven Miles round the 
ſame, in any other Manner or for any ether Purp./» than as and 
in order to bis being @ LICENTIATE as aforeſuid. And for theſe 
Reaſons we cannot admit or cauſe to be admitted the ſaid on 
Fethergill a Mi MEER of the ſaid Corporation, together with all 
the Liberties Privileges Franchiſes Emoluments and Commodi- 
tics to one of the Members of the ſaid Corperation belonging 
and appertaining, as by the ſaid Writ we are commanded. 


The general Drift of the Argument in ſupport of the Claim 

of the Tien was, that the Charter meant to make them 
Members of the Corporation; that it equally incorporates every 
Man then practiſing the Faculty of Phyſic in London, and is 
not confined to the particular Perſons named in it; that it in— 
cludes all future Practiſers, as well as thoſe then exiſting ; that 
a Perſon having a Licence becomes thereby One of the Body, 
and wants Nothing but the Form of Admiſſion. This, they 
nid, was the fond and legal Conſtruction of the Charter. A 
Right to Admiſſion is a Ground for a Mandamus, where 
that Admiſſion is refuſed. They could not found their Right 
upon any Fact cr Precedent ; becauſe there had been a con- 
ſtant Uſurpation ever ſince the Charter. But no Uſage or 
| Ey-Law could control the Charter. And none of the Reaſons 
given in the Return are ſufficient to deſtroy the Licentiate's 
Claim. Ihe College have duly examined him, approved him, 
and admitted him to practiſe, with full Teſtimonials of his Qua= 
lifications for it: And it don't lie in their Mouths, after this, 
| to ſavthat he is not fit to be admitted into their Body. They al- 
5 ledged, that the By-Law of the College exceeded their Power; 
and that their Uſage is contrary to their Charter. 


The Counſel for the College urged the Impropriety and Un- 
fitneſs, that the loweſt Licentiate ſhould, by obtaining a mere 
Licence to practiſe Phyſic, be % facto inveſted with the im- 
portant Offices of the College, and be triſted with thoſe Re— 
gulations and In ſpections 3 are committed to great and 
emden Pbyſicians. It is a Claim that was never thought of 
for near two hundred and fifty Vears, that the contrary Utage has 
been acquieſced under. The Demand oft Admiliion into the 
Corporation, upon a mere Licence u24er ie By-Law, is unfair, 
uncandid, ungenerous, and unjuſt. It is a Fraud : It is contra- 
ry to the known Condition of the Licence, and to his own A- 
greement. It is a Breach of the Condition of the Licence, 
Thete Fy-Laws are a proper Check: No Man ought to be ad- 
mitted into the College, without patting an Examination as 4 
Candidate. The Licentiates know very well, that eit Exami- 
| 3 nation 
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mation reached only to thoſe leſſer Degrees of Learning Skill and 
Knowledge which might ſerve merely to qualify them to begin to 
practice in the Profeſſion they had entered into. But it may very 
well be ſuppoſed, that many Perſons who have been admitted 
ſuch Licentiates merely to enable them to practiſe, would not 
have been judged worthy, upon a ſtricter Examination as Can— 
didates for Fellowſhip, to become Members of the College. 
The College exclude none from practiſing, who may be of Ser- 
vice to Mankind. But the important Offices of the Members 
.of the College require a conſiderable Degree of Learning Know- 
ledge and Judgment. This Attempt aims at levelling all Ranks: 
It would contound all Diſtinctions, and make no Difference be— 
tween the molt learned and experienced Phyſician and the raw- 
eſt Beginner. 


LokD MANSFIELD ſaid he had foreſeen the Labyrinth 
and Maze of Litigation that this learned Body would be involv- 
ed in by perſiſting rigidly on both Sides in purſuing the 
Points of their Diſpute, and conteſting about a Feather. He 
{aid he had read over all their Conſtitutions, Statutes, and By- 
Laws: And he intimated, that many of them are narrow, af 
not illegal. 


This Matter came on, before, upon a Title not ſet out in 
the Writ. A Title is now ſet out: Which Title is a Licence 
trom the College, after having been duly examined and ap- 
proved, “ to exerciſe the Faculty of Phyſic in the City of 
« Londen and for ſeven Miles round the ſame.” If that alone 
makes him % fatto a Fellow of the College, there is no Need 
of Admiſſion. The Return admits the four Acts of Parliament 
ſtated in the Writ, and allo admits the Licence: but they deny 
it to be a Conlequence, “that by reaſon of the V remiſſes he be- 
„ came lawfully intitled to be admitted a MEMBER of the ſaid 
College and Commonalty and Corporation, as by the Writ is 
e ſuppoted.” Then they ſet forth the Uſage ever ſince the Mak- 
ing of the Acts of Parliament, that every Perſon admitted a 
Member mult be, before his being admitted a Member, elected 
to it by the Preſident and College; and that the Doctor had ne- 
ver been ſo el:&ted. Then they ſet forth a By-Law * to the ſame “if February 
Effect; and that he has not been elected a Member accord- 1555: 
ing to that By-Law. They then ſet forth another + By-Law, till February 
which divides the Faculty into three Claſſes, vis. Members of“ 
the College; Cand:dates for Election into ſuch Memberſhip, 
(who were to be examined and approved of by the Prelident 
and Cenlors to be Candidates for Election;) and Licentiates or 
Permiſji. They ſet forth another 7 By-Law, that no Body t 4th Apiil 
should be admitted into the Society of the College, who ſhould 737. 

not 
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not firſt have been of the Number of Candidates far one whole 
Year, or publicly read Phyſic for three Years in ſome Univerſity of 
Britain, er been Doctor of the Chair in ſome Univerſity of this 
Kingdom, or Ordinary King's Phyſician, They ſet forth ano- 
ther * By-Law, that no Body ſhould be admitted into the Or- 
der of Fellows, who thould not have been a Candidate for One 
whole Year; except the King or Queen's Ordinary Phyſician 
with Salary, or Royal Profeſſor of Phyſic in Oxf:rd or Cam- 
bridge, They aver that the Doctor never was a Candidate for 
One whole Year, or any other Time; and that he did not 
come within any of the Exceptions in theſe two laſt menticn- 
ed By-Laws. Then they fet forth a fifth By-law (made at the 
ſame + Time with the third,) whereby, reciting ** that many 
« practiſed Phyſic in the City of London, whom the Pre- 
„ {jdent and College or Commonalty deemed altogether unfit 
© to be adopted into the Number of Fellows or Candidates, 
„ either becauſe they were not Britons by Birth, or had not 
© taken the Degree of a Voctor, or were not ſufficiently learn- 
ed or ſufficiently advanced in Age and Gravity, or for other 
« like Cauſes, and yet might be able to ſerve the Public and 
„ do good to Men's Healths, at leaſt in ſome Cures,” it was 
ordained that, after due Examination and Approbation of the 
Preſident and Cenſors, ſuch Perſons ſhould be PERMITTED To 
PRACTISE, /9 /onug as they behaved themſelves well. That 
many Perſons, from Time to Time, applied to be, and ac- 
cording to and in purſuance of this laſt By-Law were, examined 
and approved by the Preſident and Centors for the Time being, 
and licenſed and admitted to exerciſe the Faculty of Phytic in the 
City of Louder and within ſcven Miles round the ſame; and 
have been and are called and known by the Name ot Licen- 
tiates, They add further, that Doctor Falbergill applied to the 
Prefident and College, to be by them licenſed and admitted 
to exerciſe the Faculty of Phyſic in the City of Loon and 
within ieven Miles round the tame; and that he was thereupon, 
acc. ding to and in purſuance of the laſt mentioned By-Law, 
examined and approved by the Pretident and Cenſors, and was 
licenſed and admitted by the Preſident and Cealors, according 
% the ſaid laſt mentioned By-Law, to exetcile the Faculty of 
Phyſic in the City of London and for ſeven Miles round it. 
Aud they aver is to be the Examination Approbation and 
Admitlion of him in the Writ mentioned; and that he never 
was examined approved or admitted to exerciſe the Faculty of 
Phyſic in the City of London and within ſeven Miles round 
the ſame, in any otver Manner, or for any other Purpoſe, than 
as and in erden to his being a LICENTIATE as aforeſaid. 


Now, 
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Now, be this By-Law good, or bad, Yet the Right of Ad- 
miſſion into the College is claimed under it. It would be a 
moſt unreaſonable Thing, to accept this Licence ander the By- 
Laws, and yet to treat theſe By-Laws as null and void; to turn 
this Licence ſo accepted, againſt the Perſons from whom it was 
thus accepted ; and to ſet it up, as the Foundation of a Right 
to be admitted under the Charter. Therefore, as no other 
Foundation of ſuch Right to be a Fellow is ſhewn, it comes 
round to the very Point upon which our former Determination 


turned: And I am of Opinion that the Return ought to be 
allowed. 


Mr. Juſtice AsToN was entirely of the ſame Opinion, 
that ſuppoſing the By-Law to be bad; yet, as the Doctor came 
in under it, he was bound by it. As he claims his Title to the 
Fellowſhip under it, he can't now deſert that Title claimed 
under the By-Law; and claim under the Charter. His Ac- 
ceptance of the Licence under the By-Law contradifts his Claim 
under the Charter. And it would be a Fraud upon the Col- 
lege, to make this Uſe of their Licence, directly contrary to 
the manifeſt and acknowledged Intention of it. He alſo thought 


(with Lord Mansfield) That the Point bad been, in Effect, deter- 
mined upon the former Application, 


Mr, Juſtice WiLLEs likewiſe thought that this came 


round juſt to the ſame Point that was determined hefore. He 


concurred with Lord Mansfield and his brother Afton. 


Mr. Juſtice Asunuksr did the like; and thought that 
the former Determination governed this Caſe. Doctor Fothergill 


has acceptcd this Licence, under the By-Law. He ought not 


therefore now to ſuppoſe it a bad one; and yet, upon the Founda- 


tion of this very ſame Licence, to inſiſt upon a Right under 
the Charter, 


Per Cur' unanimouſly, 
Let the RExTURN be ALLowED, 
Lord MANSFIELD gave a Hint to the College, Whe- 


ther they would think it adviſeable to truſt to a Return up- 


on their preſent By-Laws; or whether they would not 
conſider about mending them. 


And I have been told, that they have ſince mended them. 


Vol. V. Z 2. William 
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William Sellon, Clerk, again// Roger Parry, Clerk. 


HIS was an Action of Treſpaſs on the Caſe, brought by 

the Plaintiff againſt the Defendant for Money had and 
received to the Plaintiff's Uſe: To which the Defendant plead- 
ed ** Non Aſſumpſit; and thereupon Iſſue was joined, 


The Cauſe came on to be tried at Veſtminſter-Hall, at the 
Sitting after Eaſter Term 1771, Before Lord Mansfield; when 
the following Caſe for the Opinion of the Court was agreed to 
between the Parties; V1iZ.,— | 


It is agreed by and between the Reverend Miiliam Sellon, Clerk, 
Curate in the Perpetual Curacy of the Pariſh of Saint James's 
Clerkenwell, Plaintiff, and the Reverend Roger Parry, Clerk, Rec- 
tor of the ſaid Pariſh of Saint John Clerkenwell, Defendant, as 
follows— Whereas ſeveral Differences and Diſputes have ariſen 
and are ſtill ſubſiſting between the ſaid Plaintift and Defendant, 
touching the Right or Claim inſiſted on by the faid Plaintiff to 
certain Sums of Money which have been received as Surplice Fees 
by the ſaid Defendant, for Marriages Baptiſms Churchings and 
Burials in the ſaid Pariſh of St. John; 


And whereas the ſaid Plaintiff and Defcndant are deſirous of 
having the Determination or Judgment of a Court of Law con- 
cerning the ſaid Right or Claim; and for that Purpoſe this 
Action is brought by the ſaid Plaintiff againſt the ſaid Defen- 
dant, in which he the faid Plaintiff has laid his Damages at 
80 J. and in order to ſave the Trouble and Expence of bringin 
Evidence before the Court for aſcertaining Facts on both Sides, 
It is agreed by and between the ſaid Plaintiff and Defendant, 


iſt, That the ſaid Defendant ſhall admit at the Trial of 
this Cauſe, that he has received the Sum of 10. for Mar- 


riages Baptiſms Churchings and Burials in the Pariſh of St. Joh 
Clerkenwell. _ | 


2dly, That the ſaid Defendant ſhall admit at the ſaid Trial, 
that the ſaid Plaintiff has been duly Elected and Licenſed to 
be Curate in the Perpetual Curacy of the Pariſh of St. James 
Clerkenwell, and accordingly inveſted with all the Rights and 
Emoluments belonging to the ſaid Curacy. 


3dly, That the ſaid Plaintiff ſhall admit at the ſaid Trial, 
that there is an Inſtrument or Deed inrolled in the High Court 
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of Chancery, whereby it appears, that the Commiſſioners un- 
der the Act for building fifty new Churches did, in the Year 
1723, purchaſe a Chapel in the Pariſh of St. James Clerken- 
«cell, and deſcribe a Diſtrict and Diviſion out of the ſaid Pariſh ; 
which Chapel was afterwards conſecrated, and the ſaid Chapel 
and Diſtrict were named and called by them St. John's Church 
and Pariſh : And that the ſaid Plaintiff alſo ſhall admit a Copy 
of the ſaid Inſtrument, ſo inrolled, to be read and received 
as Evidence in this Cauſe, inſtead of the Original Record. 


But it is [nevertheleſs inſiſted by the ſaid Plaintiff, and ad- 
mitted by the ſaid Defendant, that the ſaid Commiſſioners pro- 
ceeded no further in the Diviſion of the ſaid Pariſh than the 
Purchaſe and Conſecration of the ſaid Chapel and deſeribin 
the ſaid Diſtrict; and that no Agreement or Settlement hath 
at any Time been made by the Patrons of the Pariſh of St. 
James, for ſetting the Right of Patronage and Advowſon of 
St. John's, and for more effectually dividing and ſeparating the 
ſaid Pariſh. ' | 


And laſtly, that the ſaid Plaintiff ſhall admit at the Trial, 
that the ſaid Defendant hath been duly nominated to the Rec- 
tory of the Pariſh of St. John, and is Rector of the tame 
under the ſaid Act of Parliament. 


That, beſides the Facts agreed between the ſaid Parties, it 
-was proved and admitted that the Miniſter of St. Fames Clerk- 
enwell had Married Baptiſed Churched and Buried in the ſaid 
Pariſh of St. James ſince the Year 1723, and taken the Dues 
upon that Account as in like Manner before; And that the 
Rector.of St. Jobn Clerkenwell has done the ſame Offices of Mar- 
riages Baptiſms Churchings and Burials of the Inhabitants and 
Diſtrict of the New Chapel of St. Jebn's, and received all the 
Dues upon that Account for his own Uſe, without ever accounting 
to the Miniſter of St. James Clerkenwell. 


The Jury found a Verdict for the Plaintiff; Damages 101. 
and Coſts 40 5. Subject to the Opinion of the Court upon this 


Queſtion— 


«© Whether, under the Circumſtances of this Caſe, the 

« Plaintiff is intitled to recover.” And if the Plain- 
tiff is not intitled to recover, then a Nonſuit to be 
entered 


Mr. Dunning argued this Caſe, for the Plaintiff: Mr. Man- 
Feld, for the Defendant. Ke 
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The Arguments of Both turned upon the Statute of 10 
Ann. c. 11. Mr. Dunning cited the 11th 14th and 16th Sections: 
Mr. Mansfield, the 8th 1oth 11th 14th and 15th. Mr. Dunning, 
in his Reply, relied upon the Proviſo in the 16th ** that the 
„ Act ſhall not deprive the Succeſſors of the Rectors or Vi- 
* cars of the Pariſh-Churches out of which any Part ſhall be 
* taken, of any Tithes or other Profits, anti! ſuch Agreement 
& for dividing the Pariſh be made and inrolled.” 


Lokpd MansFiELD—It ſays—* But that the Succeſſors 
© of the preſent Incumbents, zz// ſuch Agreements and Settle- 
ments be made and take Effect, ſhall and may have hold 
© and enjoy the ſaid reſpective Rectories Vicarages and Curacies, 
* and the Tythes, Dues, and Profits thereof, in as ample Man- 
« ner as if this Act had not been made, and as the preſent 
© Rectors and other Eccleſiaſtical Perſons who are to hold and 
« enjoy the ſame, during their reſpective Incumbrances, are 
« of Right to hold and enjoy the fame *. This is poſitive 
and in general Words: Which general Words take in every 
Thing, all Profits, as well as Tythes and Dues. It can't ad- 
mit of a Doubt, that Surplice-Fees are included, as well as 
ſtrit Dues, The Fact is, that the Old Rector has taken the 
Fees for what he has done in the Old Church and Church- 
yard; and the New Curate has taken the Fees for what He 
has done in the New Church and Church-yard. The Plaintiff 
muſt have the Poſtea . 


RuLE—That the PosTEA be delivered to the PLAINTIFE. 


Vaughan, on the Demiſe of Atkins Eſq. ver/zs Atkins, 
Widow. 


HIS Cauſe was tried at Mincheſter Aſſizes held at the 
| Caſtle of Winton the 5th of March 1771; and a Ver- 
dict found for the Plaintiff, ſubject to the Opinion of this 
Court, on the following Cate— 


That Richard K-nt being ſeiſed in Fee of the Premiſſes in 
« Queſtion, held of the Bithop of Winch tr as of his Manor 
« of Bitterne, by Copy of Court Roll, according to the Cuſtom 
of the Manor, but not expreſſed to be at the Will of the Lord 
«« the 21ſt of November 1769, contracted, for a valuable Con- 
* fideration of 1690 /. to tuirender the lame to Joby Atkins Eſꝗ: 
* and his Heirs (prout the Contract,”) 


4 | «That 
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„ That Atkins entered into Poſſeſſion 2 1ſt December, cut 
« Timber, and did other Acts of Ownerſhip. 


That afterwards, on the gth February 1770, Kent ſurren- 


« dered the Premiſſes, out of Court, to the Uſe of faid John 
« Atkins and his Heirs, 


© That Tohn Atkins died without Iſſue, the 15th of April 
1770, without being admitted to the ſaid Premiſſes, or the 


ſaid Surrender being preſented, and before any Court was 
held for the ſaid Manor. 


c6 


A 


* 


« That on the twentyeth of June 1770, Henrietta Athins the 
Defendant, the Widow of the ſaid 7obn Atkins, was admit- 
ted Tenant for her Life, and paid a Fine and a half for ſuch 
Admiſſion ; the whole Fine, in right of her late Huſband, 


which he would have paid on Admittance ; the half, for her 
own Life Eſtate. 


* 


4 


64 


«© That afterwards, on the 14th September 1770, George At- 
kins the Leſſor of the Plaintiff, the Brother and Heir of the 
ſaid Fohn Atkins, was admitted Tenant, as Brother and Heir 
«© of the ſaid John Atkins, ſaving the Right Sc, (prout both 


«« Admiſſions ;) and paid one Fine for the ſame, as for the Ad- 
« miſſion of the Heir. i 


4 


* 


That ſome Lands held of the ſaid Manor are called Pur- 
ec preſture; others, Bond Lands. 


*« That the only Difference between Purpreſtnre and Bond Land 
is this, that the Purpreſture deſcends to the eldeſt Son; that 
Tenants thereof are not intitled to a Right of Common; and 
«© that no Heriot is due for the ſame, 


44 


% That Bond Land deſcends to the Youngeſt Son; has a Right 


of Common; and that a Heriot is paid on Death or Surren- 
„ der of a Tenant thereof. 


cc 


That Part of the Premiſſes in Queſtion was Bond Land, 


which was held by twelve Copics ; and Part Purpreſture, held 
«© by three Copies. 


66 


« That John Atkins paid the Heriot on the Surrender; and 
the Defendant paid the Heriot on his Death ; who was Execu- 
«« trix of the ſaid John Athins, 


Vor. V. 3A „That 
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% That the Cuſtom of the Manor with reſpect to Widows 
„% Eſtate is this, that if the Huſband dies ſeized, the Widow 
«© has a Right to be admitted to the Land, for her Widowhood, 
« paying one Penny; or for the Term of her Life, paying half 
« the Cuſtomary Fine certain. 


« That no Inſtance appeared, that any Purchaſer or Heir be- 
& fore Admittance was received as Tenant, or taken upon the 
Homage; nor any Inſtance of ſuch being refuſed or offered. 


© That [theſe Lands held of the ſaid Manor, when entailed, 
* are barred by Recovery ſuffered in the Lord's Court, by Plain- 
« tiff; in which, the Demandant uſually claims the Land as 
« held at the Will of the Lord, according to the Cuſtom of the 
«© Manor. 


That on the Death of a Tenant, Proclamations are made 
for the Heir to come into Court, and Fine for his Lands. 


— 


— 


= — 


The Queſtion is Whether the Plaintiff, on this Caſe, 
ought to recover.” 


rr n „% 89 822 
| — FR MS: — „ 3 — 4 * 
— —— — _ ö * — — — * 


J. Mansfeld. 
. 855 JF. Burland. 


| This Caſe was argued, on Tueſday the 7th of May 1771, by 
| Mr. Groſe for the Leſſor of the Plaintiff, and Mr. K-rby for 
the Defendant. 


As it is a Caſe of very curious Learning, and was very well 
argued at the Bar, and maturely conſidered by the Court, I will 
endeavour to give the very Words of the reſpeCtive Speakers as 
nearly as I can 


Mr. Groſe, for the Plaintif. When this Cauſe went down to be 
tried, the Counſel for the Plaintiff, conceiving it to be the Caſe of 
a common Copyholder had no Idea of any other Queſtion in the 
: Cauſe, than that of the Nece//ity Admittance of Jobn Atkins, to in- 
title his Widow to the Eſtate ſhe now claims: But it being ob- 
ſerved at the Trial, that in the Admiſſion of Richard Kent, who 
ſold the Premiſſe in Queſtion to John Atkins, it was not expreſſed 
that he held thoſe Premiſſes art the Mill of the Lord; it was 
defired that it might be ſo ſtated in the Caſe, with a View 

to a Diftinflion (if any ſuch ſhould afterwards be thought 
material) that might exitt between Cſtomary Freebelds and 
Copybelds. 


Should 
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Should the Court be of Opinion, that ſuch a Diſtinction 
in the preſent Caſe is material; it is ſubmitted that the Caſe 
ſhould be ſent down to be re- ſtated: For, „Whether Cuſtom- 
«© ary Freehold, or Copyhold, is a Fad, that ought to be 
found by the Jury. But as to the preſent Queſticn, it is ap- 
prehended, that there is no Diſtinclian between Cuſtomary Free- 
holds and Copyholds; but that both paſs alike by Surrender 
and Admittance, 


To this Purpoſe is Bra&cn, when he writes of the Tenants 
in Villein-Socage, who were what we now call Cuſtomary 
Frecholders. 


Si autem Villanus Sockmannus Villanum Soccagium ad aliom RH Ib. 


transferre volucrit, prius illud reftituat Domino, vel ſervienti fi 
Dominus præſens non fuerit ; & de Manibus ipſorum fiat 'Tranſ- 
latio ad alium, tenendum libere vel in Socagio, ſecundum quod 
Domino placuerit: Quia ille Villanus Sockmannus non habet 
Poteſtatem transferrendi, cum Liberum Tenementum non ha- 
beat. 


. . 8. 10.320; 


Dare autem non poſſunt Tenementa ſua, nec ex Cauſa Dona- Bradon Lib. 


tionis ad alios transferre, non magis quam Villani puri : Et un- 


4. ſo. 209. 
& Co. Lit, 


de, ſi transferre debeant, reſtituunt ea Domino vel Ballivo ;—& 59. 


1/1 ea tradunt aliis in Villenagium tenenda. 


Lord Ce, in his Treatiſe of Copyholds, calls them by the 
general name of Copybulders ; except when he means particular- 
ly to diſtinguiſh them : Then he terms. the Cultomary Free- 
holders, © Tenants or Copybeolders in Frank Tenement; The Com- 
mon Copybolders he terms“ Copyholders in baſe Tenure.” 
But wherever he treats of Admittance, he makes no Diſtindlion 
between them, 


In his Commentary upon Lz7tl-ton, he adopts the Idea of Brachen: 
So, after him, have the modern Books of Authority, And the 
Difference between Cuttomary Freeholds and Copyholds is ful- 
ly laid down by Lord Chief Juſtice Holt, in Crowther and 
O/d/iel d. FO 


Crowther and Olſielu Upon the Difference between Cuſto- 
mary Freeholds and Copyholds, Ld. C. J. Het faid—The great 
Diflerence between Copyholds, and Cuſtomary Freeholds which 
paſs by Surrender, is, that the Copyholder is in by Demiſe 
from the Lord; but in the Caie of cuſtomary Freeholds, he is 
only an Inſtrument: and in pleading a Title to a Copyhold 
2 Eſtate, 
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Eſtate, it is fullicient to ſhew a Grant from the Lord ; but in 
the other Caſe, it is not enough to ſhew the Lord granted it, 
but it muſt be ſhewn that the Surrenderer was ſeized in Fee, 


and ſurrendered to the Lord, and that he granted it to the Sur— 
renderee. 


Taking it then for granted, that as far as concerns the 
ſent Argument, there is no Difference; the Queſtion will be 


« Whether the Defendant has a Right to retain the Poſſeſ- 
“ ſion of the Premiſſes in Queſtion, as the Widow of 7% Ar- 


« fins, by virtue of the Cuſtom, and under the Circumſtances, 
« ſtated in the Cale.” 


If ſhe has any Title, it is under the Caſtom : If the has 
not, the Plaintiff, as Heir at Law to F. A., muſt recover. 


This Cuſtom, under which the Defendant claims, and which 
is the free Bench, is conſidered by all Authorities, particularly 
in Hb. 181. as a Part of—a Fruit of—an Excreſcence out of 
the Eſtate of the Huſband. It is, in fact, the Eſtate of the 
Huſband ; which, for the Benefit of his Widow, is ſaid to have 
Continuance after his Death, for a Period of Time deſcribed 
by the particular Cuſtom of particular Manors; in ſome, dut- 
ing the Widow's Life; in others, during her Widowhood only. 


To have Continuance, it muſt firſt exiſt. But it does not exiſt 
till the Huſband is a complete Copyholder : and he is not a com- 


plete Copyholder until, in, the Language of the Cuſtoms, he is 


ſeized. 


For the true Idea of Seigin, we muſt reſort to the ancient 
Syſtem of feudal Tenures. 


By that Syſtem, Seizin was a technical Expreſſion to deſcribe 
the Completion of that Inveſtiture, by which the Tenant was 
admitted into the Tenure, and without whick no Freehold 


could be conſtituted or paſs, Sciendum et Feudum, fire Inveſti= 
tura nullo modo conſtitui poſſe. 


WITHOUT this Seizin, a Poſſeſſion, was a naked Poſſeſſion; 
by the Old Law called Intruſion. 


In the Conveyance of Freeholds, where it was by Feoffment ; 
after Feoffment, the Inveſtiture was completed by Livery : In 
the Conveyance of Copyholds; after Surrender, it was comp: ted by 
JDPMITTANCE, And no Cale is to be found, where ADMIT- 


4 TANCE 
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TANCE is not deemed as neceſſary to complete the Inveſtiture, 
in the Conveyance of a Copyhold, as Livery is of a Freehold, 
where it paſſes by Feoftment; or as Inroltnent, where it is 
conveyed by Bargain and Sale. 


The Caſes to prove “ that Adniittance is neceſſary, are 
many. The ſtrongeſt I have endeavoured to ſelect. They are 
theſe— 


Admittance is the Life and Perfection of a Copyholder's co. Copyh. 
Eſtate: And before Admittance, the Tenant is not a perfect 70. 
Copyholder, 


Neither in the Grantee is any Manner of Intereſt veſted be- Co. Copyh. 
fore Admittance ; for, if he enter, he is a Treſpaſſer and pu- 51. 
niſhable in Treſpaſs; and if he ſurrender to the Uſe of ano— 
ther, this Surrender is merely void, and by no Matter ex pr/t 
Fatto can be confirmed. 


Traſwell and Welch— Where after Surrender made, before co. Cor 


Preſentment, the Surrenderor, the Surrenderee, and the two 69. 3 Belle 
214. Cro. J. 


Tenants into whoſe Hands the Surrender was made, died; the 20%. Now 
Heir of the Surrenderor entered, and made a Leaſe. Upon an 52. A 
Ejectment afterwards brought by the Heir of the Surtenderee, 
The Queſtion was, Whether the Leaſe was good?“ And ad- 
Judged “ that it was;” upon this Ground, that until the Sur- 
render be preſented in the Court of the Lord of the Manor, the 
Eſtate of the Lands doth remain in the Surrenderor, and nothing 


paſſeth thereby. 


Baker and Denham—Surrender made, and Ceſtay que Uſe died Co. Copyh. 
before the next Court, and ſo was not admitted: Reſolved, that he 7%: 
was not a Copyholder within the Cuſtom; for, by the Surrender, 
before Admittance, the Surrenderee hath no Poſſeſſion; and the 
Heir of the Surrenderor is in by Deſcent, and holds by the Copy 
of his Anceſtor; and fo the Cetuy que ie is not a perfect or com- 
plete Copyholder. And it may be compared to the Cale where a 
Man makes a Feoffment and Livery within View; it is no perfect 
Livery 'ti!l he doth enter into the Lands; but the Feoffor may 
puniſh a Treſpais there done in the interim; for, it is but 7- 
choatum, until he enter: and ſo it is in the Caſe of a Copyholder; 
the Surrender is but gra incvoatum, until he be admitted to 


the Copyhold, 


Galloway's Caſe \Vhere an Action was brought againſt the Co. Copyk, 
Lord for not holding a Court, and not admitting the Cuy que Uſe ; 79% 
Vor. V. 3 B reſolved 
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reſolved that the Copyholder might have the Action; but that 
he to whom the Surrender was made, until Admittance by force 
of the Surrender, had nothing, and therefore could not main. 
tain the Action. 


Wilfen and Medda ! — Adjudged that the Surrender to J. S. of 
2 Copyhold has no Effect until F. S. be admitted: and if J. 8. 
ſurrender to a Stranger, who is admitted, this gives nothing 
to the Stranger; for J. S. had nothing, and fo could paſs no- 
thing. And held that the Right and Poſſeſſion remain in the 
Surrenderor ; and that Right deſcends to his Heir. And a Dif- 
ference was taken between an Heir to whom a Copyhold de- 
ſcended ; he can ſurrender before Admittance ; and well, be- 
cauſe he is in by Courſe of Law; for, the Cuſtom which 
makes him Heir, caſts the Poſſeſſion of his Anceſtor upon him: 
but a Stranger to whom a Copyhold is ſurrendered, has nos 
thing before Admittance ; becauſe he is a Purchaſer, 


If Ceſtuy que Uſe commit waſte, it is no Forfeiture ; for, by 
the ſame Reaſon he cannot grant before Admittance, he can- 
not forfeit before Admittance, 


Surrender and Admittance are one Conveyance, and operate 
as ſuch: and therefore a Surrender to an Infant in Ventre ſa 
Mere is good; for, ſays Lord Coke, a Surrender is a Thing exe- 
cutory, and nothing veſts before Admittance. 


Doe on Demiſe of Teffereys et al againſt Hicks et af — 
Ejectment for Copyhold Lands ſurrendered to the Ute of a 
Will; by which they were deviſed to Miſs Feffereys, who mur- 
dered the Teſtator, and was hanged for it, and never admitted 
— The Lord ſeized the Premiſſes as forfeited, and granted to the 
Defendants—The Leſſors of the Plaintiff were the Heirs at Law 
of the Teſtator and of Miſs Feff.reys. The Queſtion was Whe— 
« ther theſe Lands were forfeited; as the Deviſee was hanged 
«© before Admittance.” Judgment for the Plaintiff: and ſaid, in 
Caſe of a Deviſe of a Copyhold, nothing veſts in the Deviſee or 
Surrenderce, nor in the Lord; and until Admittance, the Es- 
tate in Law is in the Surrenderor. The Will maybe laid out 
of the Caſe. For, as to Copyhold, it is conſidered as an Appoint- 
ment: But Admittance is as neceſſary to a Surrender, as In- 
rolment to a Bargain and Sale, or Livery to a Feoffment. Ar- 

ued a ſecond Time: And Court of Opinion, That notwith- 
{ſtanding the Surrender, before Admittance Miſs TFeffereys had no 
legal Intereſt in the Eſtate ; and ſo could have no legal Right to 
recover it; and ncither baving Jus in Re ner ad Rem, could forfeit 


Nothing. 
* If 
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If theſe Dita by Lord Cole, and the Caſes cited, are Law, 
John Atkins, not being admitted, was ſo far from being a Copy- 
holder, or ſeized, that he was liable to an Action of Treſpaſs; 
and having entered, though he might commit Waſte, could not 
forfeit. He could not ſurrender. If the Lord had refuſed to ad- 
mit him, he could have no Action againſt him. He had nei— 
ther Jus in Re nor ad Rem: which I conſtrue, That, being in Poſ- 
ſeſſion, it was a naked Poſſeſſion ; he had no Right to retain it; 
being out of Poſſeſſion, he was remedileſs at Law, he had no 
Right to recover it. How then could he be ſeized ? no more than 
a Feoffee, before Livery ; or a Bargainee before Inrolment. 


Upon theſe Principles therefore, that no Eſtate of this Sort 
«« could paſs, unleſs the Inveſtiture was completed; and“ that 
« the Inveſtiture could not be completed without Admittance ;” 
incontrovertibly eſtabliſhed by the Cafes cited; Mr. Groſe ar- 
gued that J. A. did not die ſeized; and therefore that his Wi- 
dow 1s not within the Cuſtom; that ſhe had no Right to be ad- 
mitted under it; and, for that Reaſon, can have no Right to re- 
tain the Premiſles againſt the Heir. 


It may be objected ; That if J. A. did not die ſeized, how 
can the Plaintift claim as his Heir ? 


That his Claim is founded in Law, is not at this Day to be 
doubted ; being ſettled in Kite and Queinton's Caſe, 4 Co. 25. and 
Bunting and Lepinwell, 4 Co. 296. The Principle upon which he 
was adjudged to take, is not there to be found: But from the 
two following Caſes he may be conſidered to take as a Purchaſer. 


If a Copyholder of Inheritance ſurrenders to the Uſe of another Rol. Abridg:' 


and his Heirs; and he to whole Ule the Surrender is made dies 97+, Tr. 


4 : . El. Moore 
before Admittance; and then the Lord admits the Heir; he is Cage. YT 


in by Purchaſe, and not by Deſcent : For, he is in by the Lord; 
for, nothing veſted in the Father before Admittance. 


Blunt againſt Clarke—A like Point: And Newdigate Juſtice , Sid. 37. 


ſaid, when the Father was a Purchaſor, and died before Ad- 
mittance; his Heir, being in, ſhall be in by Purchaſe, 


Mr. Kerby, for the Detendant— 

The Queſtion is, © Whether the Plaintiff is intitled ta reco= 
% ver the Poſſeſſion of the Premiſſes in queſtion, by the Title 
c he has made out to them.' For, if he has not made out 
a clear Title in himſelf, it is immaterial in whom it is: For, 
he muſt rely entirely on his cn Strength, and cannot. avait- 
Bimſelf of the Detendant's Detect of Title, 

As 
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As this Caſe ſeems to be drawn up with a View to make 
this Queſtion, 4iz. © Whether the Lands are Copybold merely, 
« or c/tomary Freebcld.” I muſt beg to lay that Conſideration, 


in a great meaſure, out of the Caſe, For, if the Plaintiff 0 


would contend that the Lord is not a mere Inſtrument in Co- 
pyholds, as well as cuſtomary Freeholds; and that he ſtands 
on better Ground from conſidering them as Copyhold ; I ap- 
prehend the Jury ought to have determined that Queſtion with 
him, before he can legally derive any beneficial Conſequences 
from raiſing that Queſtion: For, he is (as has been already 
ſaid) to prove the Lands to be ſuch as he has a Right to. 


But I ſhall not paſs over a Fact which is ſtated, and clear- 
ly ſhews the Lands to be cſtomary reel. 


It is ſtated, that the Lands within this Manor are ſurrender- 
cd to a Man and his Heirs according to the Cuſtom of the 
Manor, and are not expreſſed to be held at the Will of the 
Lord. The Omiſlion or Inſertion of theſe Words ““ af the Y/ill 
e the Lird” does, I apprehend, make almoſt the only Dif- 
ference between Copyholds and cuſtomary Frecholas: For, a 
Man cannot be a mere Copyholder, nor an Eſtate a mere 
copyhold Eilate, tho' held per Copram Rotuſorum et ſicundum 
Conſuetudinem Maneru, unleſs it is likewzte ſaid to be held 4d 
Joluntatem Domini. To prove this, many Dia in the Books 
might be referred to: But it will be ſuthcient for me to cite 
the Words in 2d Henri, 143. In the Cale of Rogers and Hradiy, 


| Replevin for taking a Cov. Defendant made Conuſance as Bai- 


liff to William Treten and Thomas Coll, who claimed to be teiied 
of the Reverſion and Rent, by Surrender made to them at a Court 
of the Manor, and by Admittance of the Lord. Fer Curiam, 
The Conuſance is in{utiicient. © The Lands in queſtioa muſt 
e be deemed to be Freehold; becauſe it was ſaid they were 
* held according to the Cuſtom of the Manor, and not at the 
« Will of the Lord”: And the Lands could not be paſſed in 
that Form, without a ſpecial Culrom to that Purpoſe. 


It is ſtated and has been argued, that the Lands are Fond 
Lands; which tends to ſhew that they are Copy hold. But this 
cannot, as I conccive, make any Difference: for, the Denomi- 
nation of he Land, or even the Nature of the Services, varying 
as they do in cvery Manor, cannot affect the eſſential Part of the 
Tenure; becaui: Lands riay be held by wilar2 Services, and 
yet not be ſtrictily Copyhold, So might a Freeman have held by 
villain Services, and yet not have been a Villain; as is ſaid in 


Jteiichen 170. Iloweyer, it is unneceſlary for me, in arguing for 


2 
— 


the 
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the Defendant, to make any DiſtinQion between Copyhold 
and cuſtomary Freehold : but ſhould my Client's Intereſt require 
the Aid of that Diſtinction, the Caſe, I apprehend, clearly fur- 
niſhes it. However this Queſtion may be determined, I can- 
J not (ce that my Client's Right will be affected by any Dillon 
upon that Point. But the Caſes that I ſhall hereafter mention 
prove that there is not in Law any ſuch Diſtinction. 


It is ſtated, that 7% Aims, the Surrenderee, purchaſed the 
Eſtate in queſtion, for 1680 J.; that he entered, and took Pol- 
ſeſlion; that he cut Timber, and did many other Acts of Own- 
erſhip, from the Time of the Surrender to his Death; that no 
Court was held between the Surrender and his Death; that 
the Surrender was not, and indeed could not be, preſented in 
his Life-time. 


Upon this ſhort State of the Caſe, the Leſſor of the Plain— 
tiff, as Brother and Heir at Law of the Surrenderee, con- 
tends that his Anceſtor was ſo ſeiſed as that the Lands do by 
Law deſcend to him; but that he was not ſo ſeiſed as to intitle 
the Widow to her Free-bench. 


But I hope he ſhall not be permitted ſo to argue. For, 
he has attempted to ſupport his Title to a Verdict, thro' the 
Title only which his Anceſtor had. If the Anceſtor had no \ 
Title, he can derive none from him; and then there is an 


End of the Queſtion : If he had, the Widow thall derive it 
ftiom him, likewite. 


As the Plaintiff has been labouring to eſtabliſh a Title in 
the Anceſtor, it ſhall not now lie in his Mouth to contend that he 
had none, and to retract that Argument. 


Whatever might have been the Queſtion, if the Widow of 
the Surrendercr or his Heir had laid Claim to the Eſtate up- 
on the Suppol tion that it remains in 4m till Admittance of the 
Surrenderce, yet that Queſtion ought not to be agitated by the 
Heir who claims thro' the /ame Title as the Widow : on the 


contrary, he ſhall be «/:7ped from eee that Title ander 
which he brings the preſent Action. 
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Beſides, the Heir muſt take the Eſtate, ſabject to the Cuſtom 
of the Manor: Which muſt mean, that the Heir ſhall take 
that Eſtate which his Anceſtor had, ſubject to the Free-bench of 
his Widow, if he left any. But he wants a Preference to be given 
to his Intereſt; or rather, inſiſts that the Widow has ns Intereſt 
at all. 


Vor. V. 3 C But 
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Put I apprehend the Court will not thus favour the Title of 
the Heir, at the Expence of the Widow : For, they are con- 
ſidered as claiming thro' the ſame Channel ; Both claiming by 
Act of Law; inſomuch that the Widow may legally do thoſe 
Acts before her Admittance, which the Heir before Admittance 
may. Thus, in Bac. Abr. 2d Vol. 470, © If a Cuſtom of a Ma- 
„ nor be, that the Wife of a Copyholder, for her Life, ſhall 
« have Free-bench dum caſt? et ſola vixerit, after the Death of 
* her Huſband; the Law caſts the Eſtate 2% her, ſo that ſhe 
„ ſhall have the Eſtate before Admittance, and may make a 
«*« Leaſe for a Year, as any other Copyholder may.“ 


In the Caſe of Prward and Bartlett, Hobart 181, the Widow's - 
Free-bench is conſidered as a Branca of the Huſband's Eſtate ; 
ſo that it is ſaid to be“ an Excreſcence of the Huſband's Eſtate, 
„ which by Cuſtom grows out of it even as a Deſcent; and that 
eit is created and veſted in her, by Law.” To the tame Purpoſe 
is Cro. Jac. 673. In Bac. Abr. 464, © The Widow is in be- 
1% fore Admittance, in the ſame Manner as the Heir at Law, The 
ſame is ſaid in 2d Dany. Ab. 184. 


To theſe Authorities I muſt add, that the Widow was ſo 
much underiivod to enjoy the very Intsreſt which the Huſband 
has in an Eſtate, jointly with him, that it was a long lime 
doubted whether ſhe needed to be admitted after the Huſband's 
Death. 


This Eſtate of Free-bench has, in a Variety of Ca':*, been 
compared to another Species of Xitates created by the le, the 
Hate of Tenant by the Curtety. Vide d P. A . 942. 041. 
Sc Sc. So it is compared in 24 ac. Ar. 265. Ila ig mide the 
Compariſon, he ſeems to conſider the Contæquences; Aid [1ys, 
4 if 2 Copyhold Tenement deſcends to the \v its; and the Huſ- 
{© band enters; but before Admittance the Wite dies; yet he ſhall 
be 'I'enant by the Curteſy: Fo, though before Aumitiance the 
« Lord ſhall claim no Duty, as : ezity, Homage, Ge, yet his 
„Delay ſhall not prejudice a third Perſon.“ 


60 


But here the Caſe is much ſtronger in favour of the Widow ; 
becauſe the has it not in ber Power to compel the Iluſband to re- 
duce his Right into Pclicihon: which was the Reaton why the 
common Law allowed her Dower where her Huſband had a bare 
Right. So it is in Law 3 as may be lecn in many Parts of Co. Le. 


The Caſes I have above alluded to, I uſe only to ſhew that the 
Law relpects the Widow's Eltate on the ſame Focting as the 
Heir's 5 
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Heir's; that it commences at the fame Time, and has the ſame 
legal Properties belonging to it. I muſt add too, that it has a 
Preference in Law, as well as Equity: for it is ſaid to be ex Pro- 
wi/icne Legis; which is favoured, becauſe it is a reaſonable Pro- 
viſton out of the Huſband's Eſtate, for the Support of herſelf 
2nd the Family ſhe may have had by him. 


But it may be ſaid, All this 1s very true, where the Law gives 
her any Eſtate atall; but that the DoQtrine is here miſapplied, 
becauſe the Cuſtom gives no Hate to the Widow but where the 
Huſband dies ſciſed; and that he was not ſeiſed, becauſe he died 


before Admittance. 


T ſhall endeavour to conſider the Grounds on which this Ar- 
gument has been, and in Reply mult be, attempted to be main— 


tained; and ſhall ſaggeſt ſuch Obſervations as occur to me 
to be in favour of my Client. | 


Firſt—That, quoad hoc, as to the Purpoſe of giving the Wi- 
dow her Free-bench, the Huſband was completely ſerſed. 


Secondly—That ſhe is intitled to Dower, even of a Truſt of 
a Copyhold. 


Thirdly—That here is an zmplied Admittance of the Huſband: 
which ſhall have the ſame Effect, as actual Admittance. 


Fourthly—T hat the actual Admittance of ithe Heir is a Com- 
pletion of the Anceſtor's Title; ſo as to give him and his Eſtate, 


all the Incidents belonging to a perfect Ellate, from the Time of 
the Surrender. 


Firſt-— That, quoad hee, as to the Purpoſe of giving the Widow 
her Free-bench, the Huſband was completely ſeiſed. Which 
will depend upon confidering the Operation of the Surrender; 
the Situation of the Surrenderor, the Lord, and the Surrenderee. 


The Surrend-ror did, for a valuabl: Conſideration, part with the 
Intereſt and Poſſeſſion, in purſuance ef an Agreement made before 
the Surrender; by which Agreement the Surrenderee was to take 
the Rents and Profits from the Te the Surrender ſhould be made. 


Ile had ſo much parted with his Intereſt, by ſurrendering it 
for a valuable Conſideration, that he could not bave reioked the 
Surrender. Thus it is ſaid in Kitchen 164. a Surrender for a 
valuable Conſideration cannot be revoked : For, it is like the 
acknowledging a Fine before a Juſtice of Record. 


| Vide Conyns's 
Dig. 389. tor the ſame Doctrine. 
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The Surrenderor's Widow would not have been intitled to her 
Free- bench in it. Benſon & Scot, 3 Lev. 38 5. 1 Salk. 185. Com. 
Dig. 387. „If a Copyholder, where by Cuſtom the Widow 
„ ſhall have her Free bench, ſurrenders to H. and the Surrender 
eis preſented; and then he dies, and A. is afterwards admit- 
„ ted; he ſhall avoid the Free-bench : For, his Admittance has 
„ Relation to the Surrender: The Surrender being ſor a 
valualle Corfideration makes a very material Difference between 
the Surrenderor and Surrenderee, and diſtinguiſhes the preſent 
from all the Caſes which can be cited on the other Side. So 
your Lordſhip ſaid, in Roe on Demiſe of Noden, v. Griffiths, Mich, 
7 E. 3. © A Copyholder in Fee ſurrenders, for a valuable 
„ Corfideration, to the Uſe of B. in Fee. B. makes his Will, 
« and is afterwards admitted. This ſublequent Admittance is 
e no Revocation: For, immeatate'y upen a Surrender for a da- 
e /yuable Conſideration, the Intereſt is in the Surrenderee; and the 
„ Lord is only an Inftrument compellable either by Mandawnus 
« from this Court, or by Decree in Chancery.” 


Thus then the Intereſt is paſſed from the Surrenderor ; and, 
] apprehend, according to your Lordſhip's Words, is in the Sur- 
renderee; and nothing veſts in the Lord, for he is a mere 
Conduit-pipe, made ute of to compleat the formal Part of the 
Conveyance. And this in all Caſes, Cepybild as well as C 
ton.ary Prechold for I do not find that he is compellable more 
in the one Caſe than in the Other. To prove this, I muſt 
cite a long Paſſage from Cs. (ch. 91. © In Admittances“ upon 
«+ Surrender, the Lord is 7% ½ Intent reputed the Owner, but 
i wholiy an Toitrument ; and the Party ſh.]l be ſubject to no 

Charge of the Lord; for, he claims his Eftate under the 
Party that made the Surrender: and in a Plaint in the Nature of 
a Writ of Entry in the P, it thall be ſuppoſed in the 
„ Jlaintiſt by him, and not by the Lord. And as in Admit- 
tances upon Surrender, fo in Admittances upon Deſcent, 
the Lord 1s uſed as a mere Inſtrument; and no Manner of In- 
« terſe paiſetÞ cut, cf him: And neither in the One nor in the 
other Cate, is any Kefipect had to the Quality of his Eftats in 
the Manor: For, whether he hath it by Right or Wrong, is 
not material; the Admitiances mall zcyzr be called in queſtion 
for the Lord's Title; for, they are judicial Acts, which the 
Lord is bound to execute.“ 


£6 


cc 


From hence it appears, that the Lord 1s bound to admit in 
ail Caſes upon Surrender, without Diſtinction between Copyr 
hold and cuſtomary Freehold : And it appears tov, that no 
Intereſt veſts in the Lord, or patleth from him. Archen 174. 
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& Tf the Lord be an Infant, and admit, he cannot avoid it: 
« For, le is but an Inſtrument to convey, and parts with no E- 


„ fate. In Co. Cop. 159, 160, 161. The Copyholder is in by 
him who made the Surrender, and not by the Lord, 


Indeed, in voluntary Grants, to which the Caſ-3 on the other 


Side apply, an Intereſt paſſes from the Lord; but in no Caſe of 
a Surrender. | 


That he is this mere Inſtrument which I have ſuppoſed, fol- 
lows clearly from hence, that he can neither narrow nor 
enlarge the Eſtate which the Surrender paſſes ; he cannot an- 
nex a Condition to it, nor admit without it, contrary to the 
Surrender: In fact, he muſt comply with the Terms of the 
Surrender in every Reſpect which the Cuſtom will warrant, with- 
out departing or varying from it in any Degree. 
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To theſe Conderations I muſt add, that, of late Years eſpe- 
cially, the Surrender has been treated as the ſubſtantial Part of 
the Conveyance ; and the Admittance, as Form and Shadow on- 
ly; and was fo treated in the Caſe J have already cited, of 
Noden and Griffiths, Mich. 7th C. zd. which Doctrine is confirm- 
ed in Co. Cop. 96. in the following Words---<* The Admittance 


« js principally for the Benefit, and not much for the ſtrength- 
„ ening the Heir's Title.“ 
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The Arguments I have already uſed upon this Head will be 
greatly ſtrengthened in the preſent Cafe, if it be recollected that 
the Surrenderee could not be admitted, becauſe he died before 
any Court was held, at which he could be adinitted. And ſhall 
his Death make any Difference in the Queſtion? Surely not: 
For, had the Surrenderor died, or had the Tenants to whom the 
Surrender was made died, before Preſentment, that would have 
made no Difference, but the Surrenderce would have been inti— 
titled to be admitted: Vide Rel. Abr. gol. C. Lit. 62. expreſs— 
ly to this Purpoſe. As then the Death of the Surrenderor, or of the 
Tenants into whoſe Hands the Surrender was made, cannot al- 
ter the Effect of the Surrender, ſo I apprehend the Death of the 
Surrenderee, or Ce/tuy gue Uſe, cannot. For, in Co. Cap. 89. it is 
faid—** If one ſurrender to two jointly, and one dies before 
„ Preſentment, the other ſhall be adinitted to the Whole.” 
The ſame Doctrine is athrined in 2 Danv. Abr. 184, And in 
Bac. Abr, 2d Vol. 476.—*< It he to whoſe Uſe the Surrender is 
% made dies before Admitta:;ce, yet his Heir ſhall be admit- 
«© ted: For, upon Admittance, the Eſtate is in Ce/ffuy gue Uſe, 
«© from the Surcender, by Relation.” 
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If, upon theſe Authoritics, the Death of the Surrenderor, of 
the Tenants, or Cſtay qui Uſe, cannot alter the Nature of the 
Intereſt given by the Surrender to Crftuy gui Uſe; and if the ſame 
Perſon is intitled upon their Deaths, as would have been if thev 
had lived, and Cav gut Ve liad been admitted; the 1/7dgw mult 
have the ſame Title as if the Huſband had been adrilte}; and his 
Intereſt muſt devilre on her on his Death; and ſhe has a Right 
to be admitted to her Fyce- bench, as an Excreſcence out of the 
Huſband's Eſtate, even as the Heir by Deſcent, according to the 
Opinion in Hob. 181, 


Secondly But ſuppoſing the Huſband did not not die ſeiſed 
of a legal Eſtate even to this Purpoſe, I am then to contend that 
the Widow is intitled to her eee ch even of a TRUST in a 
Cotylold. Which I ſhall endeavour to do, very conciſely, by re- 
ferring the Court to ſome Caſes where I apprehend the Queſtion 
has been determined, and to Books where the Doctrine has un- 
dergone Conſideration; which would have great Weight, (as I 
apprehend) even if the Reaſon and the Juſtice of the Caſe were as 
ſtrongly againſt my Client, as they appear to be ith Her. 


In Gilber!'s Tenures, 271, This Queſtion is put—*« Whether 
« the Feme be % ſeiſed as to make her Huſhand Tenant by 
c the Curteſy before Admittance.' Ihe Author anſwers it 
thus“ It ſeems reaſonable it ſhould, as well as the Poſſeſſion 
« of the Brother before Admittance, make the Siſter Heir. And 
« ly the ſame Reaſer, the Widow ſhall have ber Widow's Eſtate, tho' 
« ber Huſl and was never admitted.” 


In this Paſſage, the Author had put ſome Caſes where Per- 
ſons are intitled to take an Eſtate from thoſe who had the Right 
only and were not admitted: But firſt he conſiders how far 
the Heir is Tenant before Admittance ; then ſecondly in the 
Caſe of Tenant by the Curteſy; and thirdly. the Tenant in 
Dower ; as will appear more tully, by reierring to the whole 
Paragraph, 

But the Widow, in 24% Caſe above all others, ought to have 
her Free-bench ; becauſe it was impothdle, by the Act of God 
(which ought not to prejudice her Right) for the IIuſhand to 
have been gitted. But he entred, and took Poui.ctiton; and 
this, not only with the Conſen:, but by the expreis Agreement 
with the Surrenderor : which Entry was all that the Al-ence 
could do; and the transferring the Foſſelſion to the Intereſt for 
a valuable Conſideration, was a that the Surrenceror could do. 
If the Surrenderce had not done ſo much, it would have been 


hard 
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hard to have prejudiced the Vila; becauſe it was not in ber 
Power to have compelled her Huſband to have reduced his Right 
into Poſſeſſion: which, as I ſaid before, was the Reaſon why 
the Common Law gave the Widow Dower of a Seiſin in Law. 


From the Paſſage referred to in Gi/ber?, it ſeems that the very 
learned Author had been contemplating the very Queſtion now 
before the Court; and, upon Deliberation, he has decided it in 
my Client's Favour. 


But theſe are not the only Authorities on this Head for me 
to rely on, I muſt cite a Caſe where it was determined © that 
„„ the Widow ſhall have her Dower of a Truſt of a Copyhold:'' 
And it was decided in Terms which ſeem to me have expreſs- 
ly decided this very Queſtion. 


In ad Vernon 584, 585. Otway v. Hugſ5n, -A Tenant in Tail of 
the Truſt of a Copyhold Eſtate, with Remainders over. The 
Truſtees refuſing to ſurrender the legal Eſtate to him, he brought 
his Bill in Chancery for that Purpoſe; and, pending the Suit, 
went to the Lord's Court, to be admitted to ſurrender; but 
was refuſed, not having the legal Eſtate : And thereupon he made 
his Will, and gave the Eſtate to his Wife and Children; and 
the Plaintiff, who was the Widow, filed a Bill, ſtating that, 
by the Cuſtom, every Widow of a Copyholder is intitled to 
her Free-bench : And altho' the Huſband had not the legal 
Eſtate, yet he was Tenant in Tail of the Truſt, and endeavour- 
ed to have the Eſtate at Law ſurrendered to him; And altho' 
the Truſtees refuſed ſo to do in favour of the Remainder Man, 
yet that ought not to tuin to her Prejudice. Per Curiam—* The 
idee of C:ſtuy que Truſt of a Copybold ought to have Free-bench, 
« 95 well as if the Huſband had the legal Eſtate in him. In 
this Cale, the Court compared it to the Cafe of Tenant by the 
Curteſy of a Truſt, as well as of a legal Eſtate. Which Doc- 
trine is recognized and determined in another Caſe in the ſame 
Book, page 681; and in Bac. Abr. 404, as far as it relates to 
the Tenant by Curteſy. This Cale and Opinion is refer- 
red to and treated with great Reſpect, by Sir Foſeph Fekyll, in 
Suttzr and Sutton, 2 P. I ms. from Page 632 to 651: which was, 
where there was a Mortgage in Fee made before Marriage, the 
Widow upon paying the Mortgage Money, or keeping down 
a third of the Interelt, was held to be intitled to Dower of the 
Equity of Redemption: — For, Dower is a moral Right, more 
tavoured in Law, having more Priyileges belonging 19 it, than 
1cnant by the Curtely. 
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The Court of Chancery will aſſiſt the Widow againſt the 
Heir at Law, where it will not a third Perſon. Thus the Wi- 
dow or Dowereſs ſhall have the Truſt of a ſatisfied Term re— 
moved, againſt the Heir at Law, tho' not againſt a Purchaſer. 
Lord and Lady Dudley, Precedents in Chancery 241. In this 
Caſe, the Maſter of the Rolls ſaid ©* That the Dowereſs has not 
« only a legal, but a moral, Right to be provided for out of 
cc the Huſband's Eftate. She is therefore in the Care of the Law 
« and a Favourite of it.“ 


The Caſe before the Court (not to ſay more of it) is very 
much like one in 1 P. Wms. 722. Frederick v. Frederic; where 
a Man, for a valuable Conſideration, had agreed with the City 
of London to take up his Freedom, nt died before he was admit- 
led; yet the Widow was determined to have her Dower accord- 
ing to the Cuſtom, as the Widow of an admitted Freeman, tho' 
he never was admitted ſuch, So in the Caſe of D. of Hamilton 
and Ld. Mobun 1 P. Wms. 121. Huſband ſeiſed in Fee mort- 

ages for Years ; the Mortgagee never enters: the Wife, on the 
Death of the Huſband, ſhall be endowed. Per Ld. Chancellor— 
When the Mortgagee never inſiſted to enter for bis Mortgage, 
it would be hard that the Heir ſhould inſiſt on it, to prevent 
Dower, And therefore it was decreed for the Widow, To prove 


this Sort of Doctrine, the Caſe of Lady Milliams and Sir Lourchier 
Wray is very ſtrong. 


Perhaps it may be ſaid, that the Widow's Remedy, if any, 1s 
in the Court of Chancery. But I apprehend not: For, ſhe 
could have only gone there, to have compelled the Lord to ad- 
n:it her; which he did voluntarily; and therefore there could 


be no Necefiity to have gone into that Court, to have decreed 
that to be done which was done before. 


So that I hope, from the ſeveral Caſes J have alledged, and 
from the forcible Reaſoning ſuggeſted by Sir 7:/eph Je in ta- 
vour of the Widow, in 2 P, /t ms, that the Court will be of 


Opinion that the Widow is intitled to Dower even in a TrRuUsT 
of a Cofybold Eſtate. 


2dly—T ſhall contend that there was an 1MPLItD Admittance ; 
which ſhall operate to complete the Title of the Surrenderee, 
from the Time of the Surrender; and ſhall have the ſame Ef- 
fect as an actual Admittance. For, whatever implies the Con- 
ient of the Lord * that Ceftuy que Uſe ſhall be admitted according 
to the Surtender,“ is a lutheient Admiſſion, or Acceptance of 
him as his Tenant. To prove this, I muſt firſt cite Gz/bert's 


I Tenures 
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Tenures, 266*. Who taking Notice that there had been two Caſes 
which had been determined againſt Admittances hy Implication, 
ſays, if we look to the Reaſon of the Thing we may conclude 
© that whatever expreſſes the Lord's Content to the Surrender, 
& ſhall amount to an Admiſſion: or, it is his Conſent only, 
« that is neceſſary to make the turrenderce a Tenait, after 
* at omints concefſit, et admjſus eft, or by any other Act that a- 
© mounts to as much?“ 


The ſame is faid in 1 Rel. Ahr. 50 5. letter X. where the Lord's 
Acceptance of the Surrender amounts to Admiſſion. 


The Acceptance of a Fine or Rent from the Alience amounts 
to Admiſſion. If a Fine be accepted of one as Copyholder, or 
oi the Tenants who took the Surrender, or from Cr/trry gui 
Ve, this is an Admittance. See 2 Sid. 61. 1 Rol. Abr. 505. 
C.ibert's Tenures, 207. To the ſame Purpoſe is 2 Bac. A. 474. 
who alludes to ſeveral other Caſes, to ſupport his Opinion. 


2 Com. Dig. 389. Any Words, ſays he, which ſhew that the 
Lord accepts the Surrenderce as his Tenant, are ſuſſiclent: So 
is the Accepting of Rent from him. 


All theſe Books prove, in the ſtrongeſt Manner, that there 
may be Adwittances in Law as well as in Fat; and declare 
that that which cvinces that the Lord accepted the Alienee as his 
Tenant, or his Ailent to the Alienation, is ſufficient. If this be 
true, which cannot be controverted after the many Authorities 
I have cited, J have nothing to do but to prove that the Lord 
did, in the prefent Cate, do Something to demonſtrate his Afſ- 
ſent. - And this I hope to have as little Trouble to prove, as to 

raintain the Principle. It appears by the Caſe, that the Lord 
pted of the Widow of the Surrenderee, or (as I beg leave 
to ſy) of the Surrenderce by the Hands of, the V. idow, the 
full Eine which he ought to have paid for his Amittance. That 
ke took a Fine from her, tor her Admitiion to hen I ree-bench ; 
which he could have no Right to, unleſs her Hluſband was his Le- 
nant and ff 
ſciled. lat the. Heir paid a Fine upon his Admitiion, as a 
Fine dus för the Adiniſlilen ot the Hit. nat the Lord took 
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a perſena! Acceptance of the Surrenderee is neceſſary, (which I 
ſhould contend is not,) that perſonal Acceptance exiſts in the 
preſent Cale. 


Perhaps it may be ſaid that the Lord would be glad to take 
as many Fines as he could; and that the taking of them ſhall 
operate as an Eitoppel to the Lord's ſaying the Surrenderee did 
not die ſeiſed; but ought not to prejudice third Parties. This 
is ſutely no Anſwer: For, the only Ground the Plaintiff has 
to ſtand on is this, that the Surrenderee did not die ſciſed, be- 


cauſe the Lord had not accepted or admitted him his Tenant, 


To this I anſwer, that Ground fails him, and the Aﬀertion is not 
true: And I have a Right to ſhew that, by the Rules of Law, 
the Lotd has by various Acts acknowledged that he accepted him 
as his Tenant. And this I prove, by ſaying that no particu- 
lar technical Form of Admition is nc<ceflary; but that what- 
ever ſhews that he is not prejudiced, and teſtifies his Approbation 
of the Alienation, is a virtual and effectual Admiſſion of a 
Tenant. 


T have already faid that it is not neceſſary for the Fine, Reat, 
or Heriot to be paid by the Tenant himſelf; but that the Pay- 


ment of either by the Steward, or Tenants to whom the Sur- 


render is made, or by any other Perſon who repreſents him, 
ſhall be underſtood to be made by the Surrenderee himſelf. If 
ſo, then I ſhall contend that the Payment of the Fine for her 
Huſband's Admiſſion by the Widow ſhall have Relation back to 
the Time of the Surrender. 


4thly—I am to contend that if an Admittance by Impli- 
cation is not ſuflicient, yet that the actual Admittance of the Hir 
is a Completion of the Anceſtor's Title; fo as to give him (the 
Anceſtor) a complete [ſtate with all its legal Conſequences, from 
the Time of the Surrender, 


Gillert's Tenures, 207. If he to whoſe Uſe the Surrender 
„ was, dic before Admittance, yet his Heir ſhall be admitted: 
„ For, upon Admittance, the Eſtate is in the Cetuy gui Uſe, 
« from the Surrender by Relation.” 


The ſame Principle is recognized in 2 Cam. Pig, 387, and 
ſeveral other Caſes he cites to confirm his Opinion. 


Thus the Aſſignee of a Bankrupt ſhall avoid all meſne Acts 
between the Aflignment and his Admittance: For, when he is 
admitted, it has Relation back to the Bargain. and Sale. And 


2 there- 
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the Aſſignee, after Admittance, ſhall avoid it. Cyo. Car. 569. 


1 Lill. Reg. 45 5. An Admittance relates to the Surrender, 
and the Surrenderee's Title begins from thence. 2 Com Dig. 
387. all metne Acts are deſtroyed by Admittance, by Relation.” 
3 Lev. 385. 

The Caſe of Benſen and Scot in 1 Salk. 185. is directly in point 
to prove this Relation. A Copyholder ſurrendered to the Uſe 
of Plaintiff, in Fee; and died, leaving a Wife, who claimed 
her Free- bench by the Cuſtom. At the next Court, the Sur- 
render was preſented, and Plaintiff admitted. And the Queſ- 
tion being“ Whether the Surrenderee, or the Wife for her Free- 
bench, ſhould have the Lands,” it was adjudged for the Plain— 
tiff: Fot, the Plaintiff's Title by Surrender ſhall have Relation 
back to the Admittance. If there be two Joint-tenants Copy- 
Holders in Fee; And one ſurrenders into the Hands of two Te- 
nants to the Uſe of his Will, and makes his Will, and dies 
before Freſentment, and the Surrender is afterwards preſented ; 
this binds the Survivor: For, being preſented, it relates to the 
firſt Time of the Surrender. Porter and Porter, Cro. Jac. 100. 
Many of the Caſes I have cited upon the other Heads prove the 
ſame. What ſhews that the Admittance muſt relate to the 
Surrender, is, that the Surrender is deemed to be the opera- 
tive Part of the Conveyance: And if the Surrender and Ad- 
mittance differ in the Nature, Quantity, or Commencement of 
the Eſtate, the Surrrender muſt be attended to, and no Regard paid 
to the Terms of the Admittance : For, as I ſaid before, if the Lord 
annexes a Condition to it which the Surrender did not, the 
Condition is void. To prove this, I might produce a String of 
Caſes: but as it is too clear to make that neceſſary, I ſhall refer 
to 2 Cem. Dig. 399. where many of them are alluded to, and 
where it is taid that the Preſentment ought to be purſunnt to the 
Surrender; for, the Lord is only an Inſtrume..t; and the Surten— 
deree, when admitted, is in by the Surrender. 


The Conveyance by Bargain and Sale, which requires Inrol- 
ment within ſix Months, agrees in this. Point: For, upon In- 
rolment, the Bargainee is intitled by Relation, from the Time 
of executing the Largain and Sale; the Inrolment being Mat- 
ter of Form; which is proved, as I apprehend, by the Cale 
I juſt cited from Crs. Car. 569. 


To theſe Obſervatiuns I ſhall add only one more That the 
Law conſiders the Surrender and Admittance as one Conveyance, 
and juſt as if they had happened at one and the ſame In- 
tant. 


If 
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If then the Admittance is ſppoſed to have Relation to the 


Time of the Surrender in all Reſpects, and even fo fir ast defeat 
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ail weſne Acts between the pe and Admittance, I 
i the Admittance of the Heir muſt he. tion back 
to the Time. of the Surrender, ſo as to give tne ( 2% gra Uje 


a con- ple e Title, and to give his Eſtate all toe Þiciients which 
would have accompanied it if they had app ea at to lame Mo- 
ment; and conſequently, that the Mido, waz would have 


been intitiea if they had in fact ſo ne, „ ſhal: have a Right 
to the Fiction of Law, eſpecially againlt the lc. And I hope 
that the Defcndant, as the Widow of a Mos. tic 211d a valu- 
able Conk:deration for the Lands in Gitpate, {hail be permitted 
upon ſome of the Grounds which I have fu ggeſts d io the Court, 
to continue in the Poſſeſſion of that Litate, as a reawnuible Pro- 
viſion made for her by the Law; and 47 the Heir at Law, 
the Leſſor of the Plaintiff, ſhall not, by ue Judgment of Ts 
Court, be permitted to deprive her cf it. 


Mr. Gro/*, in reply, inſorced his former Poſitions ; and infiſt- 
ed that the Surrenderer never parted with his Intereſt; that it re— 
mained in him, and at his Death veſted in his Heir; that the Per- 
ſon to whole Uſe the Surrender was made, was never ſeiſed; 
that his Heir is a Furchaſcr ; that an equitable Ground, will 
not avail the Defendant, in a Court of Law; and that, in a Court 
of Equity, the Plaintiff could have ſhewn equitable Grounds in 
his Favour. | 


With regard to the Cates cited by Mr, Rrrby, Te ſaid that thoſe 
from Ciiberts Tenures did not prove Mr. Kr/y's Poſition ; nei- 
ther do the Caics cited from Mer 171, and 1 Anderſen 192 
in that Book „ COME up to what Mr. Kill would deduce from 
them. The Cate of Oν²a.¹˙& and Hudjor was determined, he laid, upon 
its own particular Circumſtances: and, in Oppolitian toit, he 
cited a Cafe of Chapliu and Chapizn in Hilary 17 32, before Lord 
Talbot h. As to an implied Admittance He obſerved that the 
Payment of the IISriot does not- prove that Lord had admitted 
the Surrenderee, or coniented that he ſhorrid be his Lenant. The 
V. ords of * Cutlom are, * that ir the | uhand Fe e, forjed, 
“ the Widow: has a Right, Sc. Here, he did nt dic ſeiſed: 
For, he had no - Inveliiture, 


Mr. Gr. e mentioned a Caſe cited by] d. Ob. Juſtice 777 in de- 


livering the Cpinion of the Court in CH v. Scliddire, as a 
Cate not rep« 56d in any printed Beek, but determined in 1609, 
1661, inter Ille and (v. 2 2 Ld, fm 1025.) And in Hacon's 
Abridgment pa. 278. Title“ Bargain and Sale,“ it is laid that 
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if Lands are bargained and told, and the Bargainee dies before 
Inrollment, his Widow ſhall not be endowed. So, if a Man 
bargains and ſells Lands by Indenture, and then a takes a Wife, 


and dies, and afterwards the Deed is inrolled, the Wife ſhall not 
be endowed, 


Lox D MANSFIELD ſaid, the Court were very much obliged 
to the Gentlemen, for taking ſo much Pains in their Argu- 
ments; And he thought, Nothing could be added to them : 


Therefore there was n Need of any further Argument; but 
it might ſtand for the Opinion of the Court. - 


He hinted, however, that no Caſe in Point had been cited 
by Mr. Gre/e ; nor any in Point, by Mr. Kerby, except out of 


Gilbert, The great Queſtion is the RExLAT ION of the Admittance 
to the TIME of the Surrender. 


CURIA ADVISARE VULT, 


And now LorD MANSFIELD delivered their Opinion, 


What is ſtated relative to the Pretnifles not being Copybo/d at 
the Will of the Lord makes no Difference as to the Queſtion : And 
therefore I ſhall conſider it as a general Point common to all 
Eſtates which paſs by Surrender and Admittance. 


The Queſtion is, Whether the Heir of the Surrenderee who 


6 dies before Admittance, ſhall avoid the Free-beach or Cuſ- 


© tomary Dower of the Widow, becauſe he died before Ad- 
„ mittance.“ | | 


The Caſe has been extremely well argued : And therefore 1 
ſhall be but ſhort, in giving our Opinion; The whole having 
been exhauſted in the Arguments. 


In this Caſe, the Contract is for a Purchaſe and Sale. 


The Surrender is the ſub/tantial Part of the Conveyance ; and 


a complete Execution of the Contract, as between the Vendor 
and the Vendee. 


The Surrender and the Admittance are different Parts of the 
fame Converance, The formal effectuates the ſabſtantial Part; 
and therefore mult relat? to it. Both together make but One 
Conveyance The Admittance mult be puriuant to the Sutren— 
der; and conſequently mult sperate as from the Date of it. 


„ Vor. V. 3 F Surrender 
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peaſor v. Surrender to A. before Admittance, Surrenderor dies: A. is 
Scot 3 Lev. afterwards admitted. A. ſhall avoid the Free- bench of the Wi- 


18 i Salk. go of the Surrenderor : For, 4.'s Admiſſion has Relation to 
8 the Surrender. 


If One Joint-tenant ſurrenders to the Uſe of his Will; his 
Deviſee ſhall ſhall take: For, the Admittance re/ates to the 
Co. Lit. 59. Surrender; and from that Time, fevers the Joint-tenancy, 


48 It is laid down, that the Lord is only an Inſtrument. That 
agtter Admittance, the Surrenderee is in by Him who made the 
Surrender. That although the Surrenderor, or the Tenants by 

whoſe Hands the Surrender was made, die; yet Preſentment 

and Admittance afterwards, is good: And where He to whoſe 

Uſe the Surrender is made, before Admittance dies, his Heir 

ſhall be admitted. The true Reaſon is drawn from the Context, 

I Vol, 476. and given in Bacen's Abridgement *: * For, upon Admittance, 


e the Eſtate is in Ce/ſtur qui Uſe from the Time of the Surrender, 
« by Relation.” 


2 Siderbn 38. Moore's Caſe, Trin. 40 Elig. referred to by Juſtice Newdigate, 
1 Rol. Abr. in the Caſe of Blunt v. Clarke, is not ſtated; nor does it ap- 
627. pl. 9. pear, what the Queſtion was. The Propoſition in Ros Abr. 
« that the Heir, being admitted, is in by the Lord, and nor 

« by him that made the Surrender,” is contrary to Truth and 

to all the Authorities. The Lord is a mere Inſtrument ; and 

cannot vary from the Surrender: And in the ſame Caſe of Hunt 

Alt is a ſe- and Clarke, (reported afterwards in the ſame Book, + 2 S:derfin 
cond Argu- 61.) Glynn, Chief Juſtice, ſays —** If a Man ſciſed of Copyhold in 
3 *« Burrough-Engliſh ſurrenders to the Ule of J. S. and his Heirs; 
tion of the . And J. S. dies before Admittance, leaving two Sons; the 
Caſe. « younger of them ſhall have the Land; becauſe he is in by 
« Deſcent, or at leaſt by Force of the firſt Surrender, and ſo 

„ in Nature of a Deſcent.” And it is ſaid in the Treatiſe of 
Tenures aſcribed to Ld. Ch. B. Gilbert, and I ſuppoſe written by 
him, ** that || this Opinion ſeems to be very reaſonable ; For, 
© Heirs“ was certainly there a Word of Limitation, and not 
« of Purchaſe ; and certainly there is as much Reaſon to adjudge 
* the Heir in by Deſcent here, as there is to adjudge an Heir in 
* by Deſcent, where a Recovery was had againſt the Anceſtor, 
* but not executed till after his Death; becauſe the Uſe might 
have have veſted during the Life of the Anceſtor, and becauſe 
the Execution hath a Retroſpect. And in Truth, the Cale 
of a Surrender is juſt the ſame: For, Admittance might have 

«© been in the Life of the Anceſtor; and when it was had, it had 
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% Retroſpect.“ And in the Margir, he refers to Shelley's 
Caſe in 1 (. 106 where the opinion was, © that the Execution 
«© had a Retroſpect to the Recovery.“ 


With this Reaſoning We agree; and are of Opinion, “ that 


« upon Admittance, the Heir is in by Deſcent, from the Surren- 
der, to which the Admittance relates,” 


The Leſſor of the Plaintiff, in this Caſe, is expreſſly admit- 
ted as Heir, The Law caſts the Free-bench upon the Widow, 
Juſt as it caſts the Deſcent upon the Heir. The Admittance, 
Relation, makes her Huſband ſeiſed from the Date of the Sur- 
render. 


There is no Rule better founded in Law Reaſon and Conve- 
nience, than this, “ That all the ſeveral Parts and Ceremonies 
«© neceſſary to complete a Conveyance ſhall be taken together, as 
« One At; and operate from the ſubſtantial Part, by Relation.“ 


Livery relates to the Feoffment; Inrollment, to the Bargain 
and Sale; a Recovery, to the Deed which leads the Uſe : So, 
Admittance ſhall relate to the Surrender ; eſpecially when it is 
a Sale for a valuable Conſideration, as in this Cale. 


The Title is not complete till Admittance; And to the 
Lord it is material, in reſpect of his Fine: But as between 
the Parties, the Vendor and Vender, the Admittance is mere 
Form. This Agreement is executed, and the Land bound by 
the Surrender. The Lord is compellable, by Mandamus or De- 
cree, to admit. The Vendor, his Widow, his. Heir, and all 
claiming under him, are concluded from ſaying, after Admittance, 
„ that the Land did not paſs from the Day of the Surrender.“ 
Upon this Ground the Leſſor of the Plaintiff claims the In- 
heritance whereof his Brother died ſeiſed: It (hall not be in 
his Mouth to ſay, againſt the Widow, that his Brother did nat 
die ſeiſed.” 


| Therefore let Judgment be for the Defendant. 
JuDGMEeNT for the DEFENDANT. 


Rex ver/us Ferdinand de Mierre. Friday, 14th 
| : of June 1771. 


HE Defendant flood indicted for refuſing to take upon 
himſelf the Otlice of ConSTABLE, being thereunto duly 
elected. And the Quellion was, whether he be eligible to that 
| Office; 
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Office; being a Foreigner, naturalized by a private Act of Par- 
liament. It came before the Court, upon a ſpecial Verdict; and 
was twice argued ; firſt, on Saturday 12th November 1770, by 
Mr, John Hyde (now a Judge at Calcutta) pro Rege, and Mr. 
Davenport pro Defendente; and again on Wedneſday 6th February 


1771, by Serjeant Glynn for the King, and Mr. Dunning for 
the Defendant. 


—_— —— 


The ſpecial Verdict ſtates his Reſiancy, Election, and Re- 
fuſal; and then finds that he was born in the Canton of Berne 
in SWITZERLAND, and on, of the King's Allegiance; and had 
lived all his Life-time in foreign Parts and out of thc King's 
Allegiance until 8 Years ago, when he came into [ng/a:/, and 
hath reſided in England ever ſince. 


That by an Act of Parliament made in the 7th Year of the 
Reign of our Lord the now King, intitled “ An Act for na- 
« turalizing Lewis Agaſſis, Fobn Samuel Schutze, Philip David 
« Krenter, Joſhua Rougemont, Ferdinand de Mierre, and Chriſtian 
* Godfrey Klein,” It was enacted, that they the ſaid L. A. I. S. 5. 
P. D. K. I. R. Ferdinand de Mierre, and C. G. K. ſhould be 
and were thereby from thenceforth NATURALIZZ ED, and ſhould 
be adjudged and taken to all Intents and Purpoſes to be NATvu- 
RALIZED and as free-born Subjects of this Kingdom of Great 
Britain; and they were and ſhould be from thenceforth adjudg- 
ed reputed and taken to be, in every Condition Reſpect and De- 
gree, free to all Intents Purpoſes and Conſtructions, as if they 
had been natural-born Subjects within this Kingdom of Great 
Britain. And it was further enacted, that the taid L. A. IJ. S. &. 
P. D. K. I. R. Ferdinand de Mierre, and C. G. K. ſhould be 
and were thereby enabled and adjudged able, to all Intents 
Purpoſes and Conſtructions whatſoever, to inherit and be inherit- 
able, and to demand challenge aſk and retain, have and enjoy all 
or any Manors Lands Tenements Heredtaments Goods Chat- 
tels Debts Eſtates and all other t'rivileges and Immunities 
Benefits and Advantages in Law or Equity belonging to the 
liege People and natural-born Subjeds of this Kingdom; and 
to make their Reſort and Pedigree as Heirs to their Anceſ- 
tors lineal or collateral, by reaton of any Deſcent Remainder 
Reverter Right Title Couveyance Legacy or Bequeſt whatfo- 
ever which had might or ſhould from thenceforth deſcend re— 
main revert accrue or grow due unto them; as alſo from 
thenceforth to have retain keep and enjoy all Manors Lands 
Tenements and Hercditaments which they might or ſhould 
have by way of Purchate or Gift of any Perion or Perſons 
v homſocver; and to profecuic purtue maintain avow juſtify 
and defend all and all Manner of Actions Suits and Cauſes, 
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and other things to do, as lawfully liberally freely and ſurely 
as if they had been born of Brit Parents within this King- 
dom, might lawfully in any wiſe do: And the ſaid L. A. 
J. S. S. P. D. K. J. R. F. D. M. and C. G. K. in all things 
and 7o all Intents and Purpoſes ſhould be taken to be and ſhould 
be natural liege Subjects of this Kingdom of Great Britain; 
any Law Act Statute Proviſion Cuſtom Ordinance or other 
Matter or Thing whatſoever had made done promulged pro- 
claimed or provided to the contrary in any wife notwithſtanding. 
And it was thereby PRovIDtD always and enacted, that the ſaid 
L. A. I. S. S. P. D. K. I. R. Ferdinand de Mierre, and C. G. K. 
ſhould NO thereby be enabled to be of the Privy Council, or 
Members of either Houſe of Parliament, or to take any Or FIE 
or Pi Ack of TRUST either cv or military, or to have any 
Grant of Lands Tenements or Hereditaments from the Crown 
to themſelves or any other Perſon or Perſons in Truſt for them ; 
Any thing therein contained to the contrary thereof in any 
wiſe notwithſtanding. 


But whether, upon the whole Matter aforeſaid, by the Jurors 
aforeſaid in Form aforeſaid found, the ſaid Ferdinand de Mierre 
was eligible or was duly elected to the ſaid Office of Conſtable of 
the Ward of Farringdon within, the Jurors aforeſaid are wholly 
ignorant ; and pray the Advice of the Court thereupon. 


The Arguments turned chiefly upon the Queſtion whether 
the Office of Conſtable was an Office of Triſt, within the Mean- 
ing of the Act of Naturalization, and of the Act of Settlement, 
12, 13 V. 3. c. 2. and of the Explanatory Act, 1G. 1. c. 4: 
The Counſel for the Proſecutor argued, that it was not: The 
Counſel for the Defendant argued that it was. In 25 C. 2. c. 2. 
for preventing Dangers that may happen from Popiſh Recuſants, 
which mentions *©* Flaces of Truſt from or under the Crown,” 
there is a Proviſo that it ſhall not extend to the Office of Con- 
ſtable. In 12, 13 VV. 3. c. 2. it is enacted, that no Perſon 
born out of the Kingdoms of England Scotland or Ireland, or the 
Dominion thereunto belonging, although naturalized, (except ſuch 
as are born of Engliſb Parents) ſhall be capable to enoy any Of- 
fice of Truſt. The 13, 14 U. z. c. 6. recites 1 Vn. & Mary, c. 2. 
and 12, 13 V 3. c. 2. and enacis in the ſame Words as 25 C. 2. as 
to Places of Truſt; and then provides (F 14.) like 25 C. 2.4 17. 
that this Act ſhall not extend to Conſtables. Then comes 1 6. 
1. c. 4. to explain and amend that of 12, 13 W. 3. and after 
reciting the Clauſe, and the Doubts that had ariſen concerning 
the Conſtruction of it, enacts that no Perſon ſhall be thereafter na- 
turalized, unleſs there ſhall be a Clauſe or particular Words in- 
ſerted to declare that ſuch Perſon ſhall not thereby be enabled 
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to be of the Privy Council, or a Member of either Houſe of 
Parliament, or to tate any Office cr Place of Truſt, either ci- 
vil or military &c. Then follows 1 G. I. c. 13. wherein is a 
Proviſo that it ſhall not extend to the Office of any Tything- 
man, Headborough, &c, or any like inferior civil Office. 


It was obſerved, that there was ſome little Variance in Ex- 
preſſion, between the Act of Settlement, and the 1 G. 1. c. 4. 
and the Act of Naturalization ; namely, that the Word “ exzoy” 
is uſed in the former; and the Word rate,“ in the two lat- 
ter, © to tate any Office or Place of Truſt:“ And it was ſaid, 
that the Word © enjoy” imports a Benefit. 


It was urged by Mr. Dunning, that neither the Spirit of the 
Law, nor the Arrangement of the Words required that the Of- 
fice which the naturalized Foreigner is incapacited to hold, ſhould 
be a Grant from the Crown.” 


After the ſecond Argument, Tue CourT took Time 
to adviſe. 


And now Lorp MansFIELD delivered their Opinion: 
which was that as the Office of Conſtable is clearly a civil Of- 
fice of Truſt ; and the Legiſlature have expreſſly incapacitated the 
naturalized Foreigner from taking any civil Office of Truſt, ge- 
nerally and without Exception, It is not in the Power of the 
Court to make an Exception which the Legiſlature have not, in 
the preſent Caſe, thought fir to make. Therefore the Judgment 
mult be for the Defendant. 


JupGMENT for the DerEnDANT, 


Hill and Another ver/us Goodchild. 


HIS was a Writ of Error from the Court of Common Pleas. 
It was twice argued : Firſt, on Treſday 23d April 1771, by 
Mr. Morgan for the Plaintiff in Error, and Vir. Valter tor the 
Defendant in Error; and again on Tusday 4th June 1771, by 
Mr. Wallace for the Plaintiff in Error, and Mr. Dunning for 
the Defendant in Error. The Roll in C. B. is No 632. The 
Pleadings were in Subſtance as follows —Treipaſs Vi et Armis 
brought in C. F. by Gecdchild againſt Hl and Minſey, for an Al- 
fault and Battery. The Defendants plead “ Not guilty'“: And 
Iſſue is joined thereupon. The Jury find them guilty ; and aſ- 
ſels Damages againit H-, (beſides Coſts and Charges), to 408. 
And tor Colts and Charges 40s. and they aſſeſs Damages againſt 


H ine, 


a Aa. 8 1 
— — — = > — 


—___——————_ 


Trinity Term 11 Geo. 3. B. R. 


„ 


Winſey, to One Shilling only. And the Judgment is, that the 
ſaid Charles Gooachild do recover againſt Hill, the Damages afore- 
ſaid to four Pounds, and alſo 231. for his Coſts de Jucremeuto; 
in all, 27/7, and that he do recover againſt Vie, the Damages 
aforeſaid to One Shilling, and alſo One Shilling for his Colts ; 
in all two Shillings. 


The Defendants brought a Writ of Error: And ſeveral Er— 
rors were aſſigned ; and particularly, that the Jury had given 
Damages againſt the Defendants ſeverally and diſtinctly for one 
joint Treſpaſs ; whereas the Damages ought to have been joint, 
and not ſeveral. And the Court have given Judgment againſt them 
to recover ſeveral and diſtinct Damages for one joint Treſpats, 


Many Caſes were cited on both Sides. For the Plaintiff in 
Error—Cro. Eliz. 860. Auſtin v. Willard and two.Others, Cre. Fac. 
384. Matthews and his Wife v. Cole and Others, Cro. Fac. 118. Crane 
& Hill v. Hummerſtone. 3 Lev. 324. Smithſon v. Garth and Others, 
Carthew, 19, 20. Rodney v. Strode etal' 3 Mod. 101. S. C. 1 Stra. 
422. Onſlow v. Orchard. 2 Stra. 910. Lowfield v. Bancroft et al. 
11 Rp. 5. Sir Jobn Heydon's Cale, 5th Reſolution, fo. 7. Go. 
Car. 193. Fobns & Robinſon v. Dodſworth, 1 Wilſen zo. Sabin 
v. Long. Co. Lit. 232. Hob. 66. and 9 Co. 79. b For the De- 
fendant in Error—1 Bu/ftrode 157. Sampſon v. Cranficld and 
Upton, in point; and the Rea'on given, * becauſe the Battery of 
« the One can't be the Battery of the Other; and the Battery of 
« the One may be greater than the Battery of the Other.” 2 Stra. 
1140. Chapman v. Houſe, Slater, & Gordacre. Fenkins's Centuries, 317. 
1.10. Lane v. Santloe. 1 Stra. 79. which Cale ſhewed, they aid, 
that Sir John Heydon's Caſe was not conſidered by Lord Ch. J. Nins, 
as an Authority. And they called it a confuſed Caſe, and of doubt- 
ful Authority. It was replied by the Counſel for the Plaintiff in Er- 
ror, in Anſwer to this Ireatment of Sir Jobn Heyd:n's Caſe, That 
there has been no ſubſequent Determination in Contradiction to it; 
That the Caſe of I layer v. Harn and Dewes, in Cro Car. „ 
mentions it without Diſapprobation cf it; and that it ſeems 
to be adopted by the Court, in the Cate reported by Serjeant 
IWiljon. 


Tux CovRrT obſerved, that there was a very great Con- 
fuſion in the Caſes upon this Subject: Which ought to be carefully 
looked into, and ſettled. Seme of them are diametrically op- 
polite. And Mr. Juſtice As rod added, that ſome of them were 
determined upon Principles not agreeable to his Underſtanding. 
Logp MANSFIELD obſerved, that in fact all the Defendants may 
be guilty ; and yet the Degrees of their Guilt may be different : 
But the preſent Queſtion is whether upon a Charge of a zornt 
Treſpaſs, the Jury can aſſeſs Damages according to different De- 
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grees of Guilt; though the real Juſtice is, that the Damages 
ſhould be reſpeCtively aſſeſſed in Proportion to the real Injury 
done by each Defendant. This is a Queſtion that is of general 
Experience, and concerns all the Courts in Weftminfter-hall, It 
is a ſtrange Thing, that a Matter which happens every Day, 
ſhould be attended with ſuch Difficulties. Neither Side of the 
Determination will reconcile the Caſes. However, we will con- 


- ſider of it. 


CUuR' ADvis.' 


And now LORD MANSFIELD delivered their Opinion, 


We hold, that as the Treſpaſs is ointly charged upon Both 
Defendants, and the Verdict has found them Both jointly guilty, 
the Jury could not afterwards aſſeſs ſeveral Damages. His Lord- 
ſhip particularly mentioned the Caſes of Auſten v. Wilard ; 
the 5th Reſolution in Sir Jh Heydon's Cale; the Caſe in Cre. 
Fac. 118. of Crane and Hill v. Hummenſtone; the Caſe of Kodney 


v. Strode, in Carthew, 19. and Jenkins's Cent. 317. pl. 10. as war- 
ranting this Opinion. 


We do not think that the preſent Caſe calls for an Opinion 
upon thoſe Caſes where the Defendants are cbarg d jointly and 
ſeverally; or where the Defendants plead ſeverally; or where 
the Defendants are found guilty of ſeveral Parts of the ſame 
Treſpais or at a different Time; or where a joint Action is 
brought for two ſeveral Treſpaſſes, and the Damages found ſeveral- 
ly, as being leverally guilty. We don't meddle with any of theſe 
Caſes : There is a Variety of Opinions in the Books, relating to 
them. It is enough for us, to found our prefent Determina- 
tion upon the preſent Cafe. And the preſent Caſe is, that the 
Count is of a joint Treſpaſs; and the Jury have found the De- 
fendants guilty of a ont Treſpaſs, and yet have ſevered the Da- 


mages. We are of Opinion, that in /uch Caſe the Damages 
can't be ſevered. 


The Conſequence is, that the Judgment muſt be reverſed, 


JUDGMENT REVERSED. 


1 Rex 
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Rex ver/ts John Taylor: 
and 
Elizabeth Smith, Widow, verſus Eundem. 


HIS Matter firſt came before the Court on the firſt Day 

of Hilary Term 1771; when the Defendant was brought 
up by a Habeas Corpus, which iſſued on the Civil. Side : To 
which the Sheriff of Surry returned ſeveral Warrants of Com- 
mitment and Detainer, for the Murder of James Smith; vis. 
the firſt, by two Juſtices of Peace, being the Rotation-Magiſtrates 
at St. Mergarets-Hill ; the ſecond, by the Coroner; the third, 
by an Order of the Court of Gaol-Delivery ; and fourthly, up- 


on a Writ of Appeal of Death brought by Elizabeth Smith, 
Widow of the deceaſed. 


The Widow produced and delivered in her Count: Which 
Mr. Benton, the Secondary on the Civil Side, read. 


Mr. Walker, for the Appellant, prayed that the Defendant 
might plead. | 


Mr, Wallace, for the Defendant, prayed Oyer of the Writ. 
Mr. Benton read the Writ and Return. 


Mr. Wallace moved for a Special Imparlance, in order to 


plead the Special Verdict which had been found: He ſaid, He 
thought it would not be oppoled. 


It was not oppoſed : And he had an Imparlance to the laſt 
Return of that Hilary Term, granted him by the Court. 


Mr. Dunning, for the Appellant, prayed that She might pro- 
ſecute by Attorney. 


This was neither objected to, nor conſented to. 
Mr. Dunning ſaid, He claimed it as a Rrg4z. 
Lord MANSFIELD—Be it ſo. 


The Appellant then put in a Warrant of Attorney, autho- 


rizing Robert Criſpin to proſecute for Her. 


Vor. V. 3 H LORD 
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Lord MawsFIELÞD—Is there any thing further aſked ? 
Nothing further being propoſed on either Side— 


Lord MANsFIELD—Let him be committed to the Cuſ- 
tody of the Marſhal. 


He was accordingly committed to the Cuſtody of the 
Marſhal. 


On Wedneſday 6th February 1771, The Attorney for the Pro- 
ſecution of the Inditment, having had Notice and alſo a Copy of 
the Special Verdict, did not, and had declared that he ſhould not, 
employ any Counſel to argue the Special Verdict; nor did he 
at all appear in Court: And Mr. Dunning, who was Counſel 
for the Widow upon the Appeal, declaring © that He would not 
% undertake to argue it; it proceeded ex parte. 


The Special Verdict was as follows — 


And the Jurors &c. do fay upon their Oath, That on the 
Sth day of September laſt, the abovenamed Jobn Taylor, then 
and yet being a Serjeant in the firſt Regiment of our ſaid Lord 
the King of Foot, was in a Taphouſe or Alehouſe fituate in 
the Pariſh of Lambeth in the ſaid County of Surry, then rent— 
ed by Jonalban Sabine, of James Smith the Decealed in the ſaid 
Indictment named; And that the ſaid James Smith had nothin 
to do with the Sale of the Beer in the ſaid Taphouſe or Ale- 
houſe ſo rented by the ſaid Jonathan Sabine of the ſaid James Smith 
deceaſed as aforeſaid ; and that the ſaid John Taylor was then 
drinking with another Soldier and a Gardener, being all three 
Scotchmen, in a Room of the ſaid Taphouſe or Alehouſe; and 
James Edwards and Pepper, Servants to the ſaid James 
Smith, were then likewiſe drinking, in an oppolite Box in the 
ſame Room: And the ſaid James Edwards, without any Provoca- 
tion given by the ſaid Jobn Taylor or any of his Company, then 
{aid of the ſaid Jebn Taylor and his Company, * They were Lord 
« Bute's Country-men.” And the ſaid Jurors, on their ſaid 
Oath, further ſay, That the ſaid 7obn Taylor thereupon ſaid to 
the ſaid James Edwards, Do you know any Harm of them?“ 
To which, the ſaid James Edwards or One of his Company an- 
ſwered, ©* No; nor any Good.“ The faid /h Taylor there- 
upon replied, *** Yes: In the laſt War, they did great Service to 
„their Country, by fighting the Savages in Amzrica,” The ſaid 
James Edwards then ſaid, © It was fit, One Savage ſhould fight 
*« againſt another.” Whereupon the faid 'Zobn Taylor jlruck the 
faid James Edwards with a ſmail Rattan-Cane not bigger than a 

3 Man's 
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Man's little Finger: And the ſaid Gardener, then in Company 
with the ſaid / Taylor, ſtruck the ſaid James Edwards with 
his Fiſt. Whereupon, the ſaid James Edwards went out of the 
ſaid Room into the Yard, to fetch his Fellow-Servants, to turn 
the ſaid John Taylor and his Company out of the ſaid Room. 
And then the ſaid Jonathan Sabine bid the ſaid YJebn Taylor 
pay for his Liquor, and be gone; as he did not like to have 
ſuch a Noiſe in his Houſe. But the ſaid John Taylor ſaid, © He 
«© would not pay nor go, directly.“ And the ſaid Jurors, on 
their ſaid Oath, further ſay, That while the ſaid James Edwards 
was out of the ſaid Room, the ſaid James Smith came into the 
ſaid Room, and faid “ What is the Matter?“ and inſiſted that the 
faid Jon Taylor ſhould pay for his Liquor and go out of the 
Houſe. The ſaid hn Taylor then ſaid to the ſaid James Smith, 
Are you Maſter of the Houſe ?” The ſaid James Smith an- 
ſwered, © No, Nu Raſcal; But I am Owner; and further ſaid, 
«© Becauſe you have red Coats on, you think you have a Right 
to come into any Man's Houſe, and do what you will.” The 
ſaid John Taylor was then going away : But the ſaid James Smith 
laid hold of Him the ſaid Jobn Taylor by the Collar, and ſaid ** He 
«ſhould not go away till he had paid for the Liquor;” and 
then threw the ſaid Joln Taylor dewn againft a Settle, The ſaid 
7:bn Taylor then paid for the Liquor. Whereupon, the faid 
James Smith laid bold of the Jaid Joln Taylor, AGAIN, by the Col- 
lar, and £HoVED Him out of the ſaid Room into the Paſſage of the 
ſaid Taphouſe or Alehouſe. The ſaid /n Taylor thin aid, 
„ that He did net mind killing an Engliſhman, more than eating 
* a Meſs of Creudy. And the Jurors aforeſaid, upon their Oath 
. aforeſaid, further ſay, that ter the ſaid James Smith had puſhed 
the ſaid John Taylor into the ſaid Paſſage, the ſaid James Edwards 
came and AS$18TED tle ſaid fames Smith, who bad then hold of 
the ſaid Jobn Taylor's Collar: and the ſaid James Smith and Famies 
Hase ards tegether VIOLENTLY PUSHED he jaid Jiln Taylor out of 
the ſuid Decor of the ſaid Taphouſe or Alehouſe, Whereupon, the 
ſaid Jobn Taylor inſtantly turned round, drew dis Steord, and 
STABBED the ſaid Fames Smith, and gave im the mortal Wound 
laid in the Indictment ; of which, he languiſhed until the gth 
day of December, and then died. And the ſaid Jurors, on their 
ſaid Oath further ſay, that the ſaid Jonathan Sabine did Nothing 
towards turning the ſaid 7 Tayior out of the faid Taphouſe or 
Alehouſe. 


But whether, upon the 4who/e Matter aforeſaid, the ſaid John 
'Tayler be guilty of the Felony and Murder in the ſaid Indict- 
ment ſpecified and charged upon Him, the ſaid Jurors are al- 
together ignorant, and pray the Advice of the Court here there- 
upon. And /, upon the whole Matter aforeſaid, it (hall appear 

| to 
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to the Court, ** that he is guilty of the Felony and Murder &c, 
then they find Him guilty Sc: , upon the whole Matter &c, 
it ſhall appear to the Court, “ that He is nc guilty of the 
Murder a foreſaid charged upon Him by the ſaid Indictment, then 
the ſaid Jurors, upon their Oath aforeſaid, do ſay, „that the 
« ſaid Jobn Taylor is not guilty of the Murder aforeſaid, as the 
« ſaid John Taylor hath for Himſelf above in pleading al- 
* ledged ; But that the ſaid 7obn Jaylor is only guilty of felp- 
e nicufly killing and ſlaying the ſaid Fames Smith, 


Mr. Lucas, on Behalf of the Defendant, argued that this was 
only Manſlaughter. He cited Fier Crown-Law, 926. and 1 
H. H. P. C. 455, 456. Lord Morley's Caſe, Foſter 290, 295. 
Kelynge 135. Queen v. Maugridge. Kelynge 51. Ford's Caſe. Foſ- 


ter 278. Maylor's Caſe. Style 467. Bucknall's Caſe (mentioned 
in Mawegridge's Cale.) 


He was remanded, and ordered to be brought up again 
on Friday next. 


On which Friday, 8th February, 1771, 


Lox D MANSFIELD declared, in the Name of the Court, 
That they had All looked very carefully into the Books and Caſes 
upon this Subject; and were of Opinion * that this Finding can 
only amount to MANSLAUGHTER.” 


It is ſettled, that V ords are not a ſufficient Provocation : But 


Blows are a Provocation ſufhcient to leſſen the Crime into Man- 
laughter. 


The Statute of Stabbing, which is declaratory of the Common 


Law, takes away Clergy tor Stabbing a Perſon ** not having firſt 
« ſtruck.” | 


Here, the firſt Provocation was in Words: And Tay/or's firſt 
Aniwer to them had no Harm in it, nor his Reply. Then more 
abuſive Words were given him, without Provocation on his 
Part. Then Tay/or ſtruck Fawards who had given him theſe 
abuſive Words, with a ſmall Rattan Cane. After this, they wanted 
to turn Thr out of the Houte, Then a third Set of abu'ive 


Words were uſed to him by the unfortunate Man killed; Who, 


being aſked by Touy/or © if he was Maſter of the Houſe,” anſwer- 
ed © No, you Raſcal;“ and when Taylor was going away, laid 
hold of him by the Collar, and afterwards threw him down againſt 
a Settle, Then there was a third Aſſault made by the Deceaſed 


upon Yayir, (lor the firſt was double,) or at leaſt a ſecond, be- 


1 fore 
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fore Jay lor made uſe of any abuſive Language whatſoever, Af- 
ter this, the Deceaſed and Edwards, Both of them, violently 
puſhed Taylor out of the Door of the Alehouſe. Whereupon he 
inſtantly drew his Sword and ſtabbed Smith, the Deceaſed, and 
gave him the mortal Wound. This Caſe, therefore, is ſtronger 
than many of the Caſes where it has been determined to be on- 


ly Manſlaughter. It can not amount higher than to Man- 
ſlaughter, 


WHEeRrEvPon, the Priſoner being aſked by Mr. Barlow, the 

Secondary of the Crown-Office, « What he had to fay for 

* himſelf, why the Court ſhould not proceed to give Judgment 

„ and award Execution againſt him according to Law,” He fell 

on his Knees, (being directed ſo to do, as is uſual,) and prayed 

the Benefit of his Clergy :* Which was allowed to him. K 

| 6, . 1 5. 

VMfr. Juſtice As rex (as ſecond Judge of the Court) pro— 

nounced the Sentence, ** that, having been convicted of Man- 

„ ſlaughter, he ſhould be burnt in the Hand.“ 


Lord MANSFIELD aſked Mr. Benton, Senior, who re- 
membered the Caſe of + Rex v. Reaſon & Tranter, which was t v. 1 Stra. 
in Hil. 8 G. 1. 1721, © where the Sentence in that Caſe was exe- 49% 502. 
<< cuted.” Mr. Benton anſwered—* Behind the Bar.“ 


Whereupon, the preſent Defendant John Taylor was accord- 
ingly removed backwards 1n a ſtrait Line from the Bar, but in 
the Face of the Court, (the Doors of the Incloſure ſtill remain- 
ing open), and | burnt in the Hand, by One of the Marſhal's t v. 1 Stra. 
People, who was prepared for that Purpoſe, For, as the De- 592; Reaſon 
fendant came up in Cuſtody of the Marſhal, He was the proper cv. 
Perſon to execute (by Himſelf or ſome One appointed by Him) 
the Sentence of the Court. So, in the Caſe of the two Athoes, 
Father and Son, Trin. 9 G. 1. (which I remember, and which 
is reported by Sir John Strange in his iſt Volume, page 553,) 
the Defendants, being in the Cuſtody of the Marſhal, were exe- 
cuted at St. Thomas a Waterings near the End of Kent- Street, 
being the uſual Place of Execution for. his Priſoners. See alſo 
the Rule-Book in the Crown- Office, of Monday next after five 
Weeks of Faſter 7 G. 3. Rex v. Reyce, © Ordered that the Mar- 
*« ſhal do execute him.” ; 


The Defendant was remanded. 1 


«0 


Mr. Walker, for the Appellant, moved that he might be 
brought up again To-morrow, to plead to the Appeal. 
Ordered accordingly. 


Obs Vo 6D 31 Mr. 
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Mr. Cox, for the Defendant, made the like Motion, on Mon- 
day the 11th that he might be brought up on the then next Day 
(the 12th) to plead to the Appeal: And it was Ordered that he 
1hould. 


Note—The Cauſe now takes the Name of 


Sm1iTHy, Widow, verſus TavLoR. 


| N Tueſday, the 12th, he was brought up, and ſtood in 
| Court, on that Side of it where Criminal Defendants uſual- 
ly ſtand ; his being brought down to the Bar being diſpenſed 
with, by Conſent. 


He pleaded, in Bar to the Action, a Conviction of Manflaugh- 
ter, and Judgment thereupon „to be burnt in the Hand;“ and 
that he had been thereupon actually burnt in the Hand accord- 
ingly: And then he pleaded over, to the Felony and Murder, 
«« Not guilty.” 


It was agreed, that this ſhould be the Sub/tance of his Plea; 
and that it ſhould be afterwards drawn up and delivered in Form, 
within a Fortnight; but to be entered as of this Day. 


® 4 Mod. ggs Note—That in a Caſe not unlike the preſent, “ Loder v. Snow 
den, p. 4. W. & M. 1692. B. R. the Appellant appeared on the guar- 
to Die pſt: And in a ſubſequent Caſe of Tucker v. Macker ſon, re- 
1 by Serjeant Barnardiſt:n, Vol. 1. pa. 423. and of which 
alſo have a Note, in Hil. 1730, 4G. 2. Mr. Juſtice Lee ſaid 
«© that the Appellant has to the quarto Die poſt; and he cited the 
Caſe of Loder v. Snowden. 


Tur -CovuRT adjourned the Appeal till next Term. 


(The Eſſoin-day of the next Term is the proper Day; be- 
ing by Original Writ.) a 


The Plea, which was afterwards drawn up and delivered in 
Form, was as follows 


The Defendant ſet out the whole Proceedings in the Indict- 
ment againſt Him, and the Special Verdict, and the Determi- 
nation of the Court upon it, ** that he was not guilty of Mur- 
der, but only of feloniouſly killing and ſlaying the ſaid James 
Smith ;”” and:being immediately aſked by the Court there if 

3 * he 
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he had any Thing to ſay why the Court ſhould not proceed to 
give Judgment and award Execution againſt Him thereupon,” 
He then and there | lhis was Monday after the Purification, in 
Hilary Term 1771, 11 Geo. 3. ] prayed the Benefit of the Statute: 
and-it was allowed Him ; And thereupon the Court adjudged 
that he, for the Felony and Murder aforeſaid, ſhould be bur: 
in the left Hand; and he was then and there burnt in the 1/7 
Hand accordivgly; as by the Record &c. Wherefore he prays 
Judgment, if the ſaid Eligabeih Smith ought to have or main- 
tain her ſaid Appeal againſt Him. He then avers his Identity, 
and alſo that it was the ſame James Smith, and the ſame mortat 
Wound. ben he prays Allowance of the Premiſſes; and pleads 
Not guilty; as to the Felony aud Murder, 


The Appellant replies, that ſhe ought not to be barred of her 
Appeal by any Thing alledged in this Plea, becauſe, proteſting 
and not acknowledging any ſuch Record as the ſaid Joh Taylor 
:hath above pleaded in Bar of the Appeal aforeſaid, For Plea She 
1ays “ That ing before the giving of the ſaid ſuppoſed Judgment 
in the ſaid Plea mentioned, ſhe the ſaid Elizabeth ſucd out ber 
Original Writ of Appeal againſt the ſaid Fobn Taylor.” And 
this ſhe.is ready to verify. Wherefore ſhe prays Judgment and 
Execution againſt the ſaid John Taylor, for the Premiſſes afore- 
ſaid. Taylor demurs generally to this Replication: And the 
Appellant joins in Demurrer. | 


On Tueſday 18th June, 1771, this Demurrer was argued, by Ser- 
jeant Leigh, for the Defendant; and Mr. Davenport for the Ap- 
pellant, (Serjeant Glynn, who was to have argued for Her, not 
being well enough to come down to Meſiminſter- Hall.) 


Serjeant Lergh ſaid, it was now ſettled, that this is a Bar: 
And, as it is in . Fatorem Hitz, the Court will not overturn it. 
He cited the following Caſes, 


Thomas Wigges's Caſe, 4 Co. 45.9 47. which ſhews that it is 
a good Bar.; even though the Appeal were antecedent to the 
Conviction. And this Cale of Wrath v. Wigges is cited and ac- 
knowledged in the Caſe of Harvey v. Reynell, Sir Wm. Tones 
145. A Conviction upon Indictment, pending the Appeal, 
© before the Plea pleaded, may be pleaded in Bar.“ 


And not only © Auterfaitrs convict of Manſlaughter, and 
„ Clergy thereupon allowed,” is a good Bar in an Appeal of 
Murder; but even where a Perſon is indicted before the Coroner, 
of Manſlaughter ; and arraigned upon that Indictment, before 

Com- 
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Commiſſioners of Oyer and Terminer; and confeſſes the Indict- 
ment, and prays his Clergy ; and thereupon a Curia adviſare wilt 
is entered; the whole Court held“ that the Matter-of the Bar 
„ had been a good Bar of the Appeal by the Common Law, 
e as well as if the Clergy had been allowed: For that the De- 
«« fendant, upon his Confeſſion of the Indictment, had pray- 
« ed his Clergy, which the Court ought to have granted ; and 
e the Deferring of the Court, to be adviſed, ought not to 
« prejudice the Party defendant, albeit the Appeal was com- 
« menced before the Allowance of it.“ This was determined 
in the Caſe of Thomas Burgh Eſq; Brother and Heir of Henry 
Burgh Eſq; (Sons of V ilham Lord Burgh, upon an Appeal of 
Murder brought againſt Thomas Ilalereft Eſq; of the Death of 
the ſaid Henry Burgh, eldeſt Brother of Thomas Burgh the Ap- 
pellant. See 3 Inf. 131. c. 57. of Appeals.” See alſo 4 Rep. 
45. b §. C. cited; 2 Leon. 83. 160. S. C. and 1 Auderſan 68. 
8. C. and Coke's Entries 53 to 56. pl. 4. S. C. where the ſpecial 
Verdict is prelerved, together with the whole Record, a very 
curious One, and well worth Reading. It is of 20 or 21 EIiz. 
1578 or 1579. A Guardian was aſſigned to the Infant Appel- 
lant, by the Court. An Indictment and Trial within the Verge 
was pleaded in Bar of the Appeal. The Perſon killed is there 
called Henry Borowe al'. Burgh. His Brother Thomas, the 
Appellant, though under Age when he firſt brought the Ap- 
peal, came to full Age whilſt it was depending. His Father 
was then living: Upon whoſe Death (in September 1584) he be- 
came Lord Burgh, and was afterwards made a Knight of the 
Garter, and died Lord Deputy of Ireland, in Ofober 1 597. 


In the caſe of Armſtrong v. Lifle, Kelyng 89 to 108. (particu- 


larly pa. 94.) it was ſettled “ that the Defendant being con- 
% yicted of Manſlaughter, and allowed the Benefit of Clergy, 
'« and reading as a Clerk, did bar the Appellant of his Appeal 


« of Murder.” This was reſolved by the whole Court, in 
that Caſe : Which condemns the Doctrine advanced in James 
the ſecond's Time, ** that the Court might delay the calling 
« the Convict to Judgment, to hinder him from praying his 
« Clergy; eſpecially, if any Appeal were depending before it 
„ was allowed; in order to make the Defendant liable to the 
% Appeal.” One of the Caſes that had been fo reſolved was the 
Caſe of Goring & Deering. See King 106. In the Cale of 
Arnftrong v. Liſle, the Defendant demanded the Benefit of his 
Clergy, before the Appeal was arraigned: And when the Bill 
voi Appeal was read, Lifle appeared to it, and prayed to be 
bailed; but refuſed to plead. He had a Right to the judgment 
of Manſlaughter, as ſoon as he was convicted ol it, 

| | he 
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He finiſhed his Citations, with Hawkins's P. C. Lib. 2. c. 36. 


§ 13» 17. fa. 378, 379. And concluded with ſaying that a 
man ſhall not be twice puniſhed for the ſame Offence. 


Mr. Davenport, for the Appellant, endeavoured to ſhew that 
the preſent Caſe was diſtinguiſhable trom the Caſes cited by the 
Serjeant. He cited ſome Statutes, and a Caſe in 1 Anderſon 114. 
Caſe 158. But he chiefly relied upon the Caſe of Goring v. Deering, 
reported in ; Med. 156. which was an Appeal for the Murder 
of Henry Goring Eſq; brought by his Widow. The Defendant 
pleaded that he was indicted for the ſame Murder at the Seflions- 
houſe in the Ol Bailey in Middleſex ; that he was found guilty of 
Manſlaughter, and not of Murder, prove patet per Recordum; that 
he was Clericus, et paratus fuit legere ut Clericus, if the Court 
would have admitted him; and that he is the ſame Perſon &c, 
To this Flea the Appellant demurred. The Fact was, that the 
Appeal was brought after Conviction, and before Sentence. Eleven 
Judges (all, except Street,) aſſembled at S-rjeant's Im upon this 
Occaſion: And the Chief Juſtice delivered their Opinion that 
<« this was 70 good Plea; and that the Curt ought not to ail 
« the Priſoner what he had to ſay, and ſo let him into the Be- 
« nefit of his Clergy.” 


He obſerved, that in the Caſe now before the Court, the 
Defendant was not intitled to the Benefit of Clergy, at the Time 
when he was arraigned upon the Appeal: Whereas, in the Cale 
laſt cited, the Defendant had been convicted of Manſlanghter, 
before the Appeal was brought. 


Serjeant Leigh, in his Reply, ſaid it would be a moſt unrea- 


ſonable Thing, and even ſhocking to think of, that a Man's Lite 
ſhould be riſqued by the Court's taking Time to advile, 


Lord MANSFIELD and the whole CourT were of Opi- 
nion, that this Point hau been conhicered as ſettled, ſince the 
Cate of Ar»/trorg v. Lifle, And Mr. Juſtice AsToN obſerved 
that even the Cale of Gyring v. Deering does not controvert but 
that F the Defendant had had his Clergy, that would have been 
a good Bar to the Appeal. He approved of Serjeant Hamckins's 
Reaſoning in the 14th Section ct the 36th Chapter of his ſecond 
Book: And he thought that the Court, who were ſaid to be of 
Counſel for the Detendant, ought to atk the Priſoner if he had 
any thing to lay Tc. 

PER Cuk' unanimoully, 


JupGMENT for the DEFENDANT ; 
and RULE to diſcharge him. 
Vol. V. 3 K I had 
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7 day 1 4th 
June, 1771. 


I had two Reaſons for inſerting this Caſe, One of them was, 
to preferve H , by giving the Special Verdict at large, 
the preciſe Circmmftances of the Fact; which are not unlike- 
ly to be miſunderſtood or miſrepreſented, as many Perſons 
were much prejudiced againſt this Scotch Serjeant, partly on 
Account of his Nation, and partly from the very improper 
Declaration he had made, at the very 'T ime of killing the De- 
ceaſed, that he did not mind killing an Engliſhman, more 
te than eating a Vieſs of Crowdy.” My other Reaſon is what 
I have hinted before, in pa. 2643, to keep in Memory, both 
for Curioſity and Precedent, the Form and Method of this un- 
common Species of Proceeding, 


Earl of March ver/us Pigot. 


Verdict having been found for the Plaintiff, Mr. Lee mo— 
ved on behalf of the Defendant, for a new Trial. 


The Cauſe was tried before Lord Mansfield. It was a Con- 
tract made at Newmarket. The Wager was originally propoſed 
between young Mr. P:got, the preſent Defendant, and young 
Mr. Cedringtor, to run their Fathers (to uſe the Phraſe of 
that Place,) Each againſt the Other. Sir Viliam Codrington, 
the Father of Mr. (odrington, was then a little turned of iſt 
Mr. Piget's Father was upwards of ſeventy. Lord O/5:y com- 
puted the Chances, according to the RMS be ages of 
their reſpective Fathers. Mr. Codrington thou gnt the Compu- 
tation was made too much in his Distavour. Vhereupon Lord 
March agreed to ſtand in Mr. Codrmgton's Place: And reciprocal 
Notes were accordingly given between the Earl and Mr. P/get. 
Mr. Pigot's Note run AKs I promiſe to pay to the Earl of 
es FF 500 Guineas, if my Father dies before Sir Him Cod- 
« rington. Witham Pigct,” The Earl's was—*© I promiſe to 
«© pay to Mr. Figo. 1550 Guineas, in ca eſs Sir Viſliam Cod 
« ringten does not ſurvive Mr. F7,c's Father. ad Ld WELD 
Mention was at all made, at the Tiza of this Tr an{iction, about 
their Fathers being fen dead or alive. Put the I; act was, that 
Mr. Tiget's Father was then actually dend: He died in SL rofjhires 
150 Miles from Les dou, at two OClock in the Morning of the 
ſame Day on which this Fet was mace at Newmarket, after Din- 
ner. However, this Fact was not, at that Time, at all known 
to any ot the Parties; nor was there any Reaſon for ſuſpecting that 
Mr. J ger's Father was then dead, There was no Objection 
made at the Trial, againſt going into Parol Evidence. Lord 


2 Manseid 
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Mansfield left the Matter to the Jury; who found a Verdict 
for the Plaintiff, with 525/. Damages. 


The Objection was, That the Contract was voir. Tt was 
without any Confideration : For, there was no Poſſibility of the 
Defendant's Hinning, (his Father being then actually dead ;) and 
therefore he ought not to %. It was a Contract 77 futuro, ma- 
nifeſtly made upon the Suppoſition of a en future Contingency. 
The Meaning can't be doubted: And the Words ſufficiently 
expreſs that Meaning. If my Father dies before Sir Miliasn 
Coorington”” is equivalent to ſaying, “ If my Father / ll die 
« before Sir Miillam Codrington, But his Father was dead be- 
fore he entered into this Contract. 


Mr. Lee ſaid, it was given in Evidence, and is certainly true, 
that their Fathers being dead or being alive made no Dif— 
ference in the Proportion of the Value of the Chance: And he 
obſerved, that in the Caſe of an Inſurance upon a Ship, if the 
Words © loſt or not loſt” be not inſerted ; and the Fact (hould 
happen to be, that the Ship was actually loſt at the Time when 
the Inſurance was made; the Inſurance is void. 


Rull to ſhew Cauſe why there ſhould not be a New Trial. 


And now Mr. Wallace, Mr. Din, and Mr. Man:fc/d, on 
behalf of the Plaintiff, ſhewed Cauſe againſt a New Trial being 
granted. 


They ſaid that the Inſertion of the Words « Joſt or not loſt” 
was peculiar to E Policies: It is not inſerted in the Policies 
of other Nations. Roccius 10. 205, No. 175. And the Reaſon 
there given (at the End of it,) namely, © that the Fact being 
unknown will not prejudice the Inſurance,” applies to the preſent 


Cale. 


Suppoſing it to have related to the Death of Perſons in India, 
or the Saicty of the Aurora, can any one imagine that the 
Inſurance would be void becauſe the Event had happened an- 
tecedent to the making of the Contract ? 


The Event of Lither of the two Fathers being then already 
dead did not occur to the Parties: If it had, it would not have 
varied the Pet. The two reciprocal Notes undoubtedly mean 
One and the fame Event, Retroſpect is included, as well as 


Futurity, 


Mr. 


— 
—— 
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Mr. Lee and Mr. Bolten, for the Defendant, replied, that by 
the Law of England it is neceiſary to inſert the Words * loſt or 
4 not loſt,” in Ship-Policies : Otherwiſe the Inſurance is void, 
if the Ship was then already loſt. And this, they ſaid, was ex- 
preſsly laid down by Malloy. 


The Bet went upon the Idea that Both Fathers were then liv- 
ing: And ſo the Evidence agreed. The Bet was clearly future. 


If a Bet be laid upon two Horſes; and One is dead at the time; 
it 1s no Bet, 


The Caſe of the Mills Frigate was an Inſurance upon a Ship 
which had a latent Defect totally unknown to the Parties: And 
the Inſurers were holden not liable, upon Account of the Ship's 
being nt Sea-wworthy, though fuch Detect was not known, 


Lord MansFiELD—l differ totally in Opinion from that 
Doctrine. The Determination in that Cale, (which was made 
by my Lord Chief Juſtice Milet and me, to whom it was re— 
ferred,) was made quite upon another Ground: And the Change 
of Opinion in the Court of Common Pleas happened upon the 
citing of two Caſes that had been determined before me ; which 
Caſes were miſtaken. The Infured ought to know whether his 


Ship was Sea-worthy or not, at the time when She t ut upon 


her Voyage : But how thould he know the Condition She might 
be in, after She had been out a Twelvemonth? 


If the preſent Caſe had ſtood upon written Evidence only, it 
had been Matter of Law, But there was no Objection made, 
at the Trial, againſt going into Parol Evidence. 


The Queſtion is, What the Parties really meant“? The ma— 
terial Contingency was—* Which of theſe two young Heirs 
« ſhould come to his Father's Eſtate, firſt”? It was not known 
that the Father of Either of them was then dead. Their Lives, 
their Healths, were neither warranted nor excepted. It was 
equal to Both of them, Whether one of their Fathers ſhould be 
then tick or dead. All the Circumitances ſhew, that if it had 
been then thought of, it would not have made any Difference 


in the Bet; and there was no Reaſon to preſume that they 
would have excepted it. 


The Intention was, that he who came firſt to his Eſtate 
ſhould pay this Sum of Money to the other who ſtood in need of it. 


That the Event bad happened, was in the Contemplation of nei— 
ther Party. | 


Both 
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Both Notes are ſo penned, as to be applied to what was 7o 
happen. But the Nature of ſuch a Contract, and the manifeſt 
Intention of the Parties, ſupport the Verdict of the Jury, (tow hom 
it was left without Objection,) ** that he who ſucceded to his 
«+ Eſtate firſt, by the Death of his Father, ſhould pay to the 
«© Other,” without any Diſtinction whether the Event had or 
had not, at that Time, actually happened. 


Mr. Juſtice AsTon—lIt was originally intended to be a 
Bet between two young Heirs apparent: And the material Point 
to be ſettled was to fix the Difference of the Chances of the 
Survivorſhip of their Fathers. The mere Survivorſhip was the 
Thing intended to be betted upon. The Jury were the proper 
Judges of the Intention of the Bet: And they have determined 
<obat that Intention was. Fit had ſtood fingly upon the De- 
fendant's Note, I ſhould have thought it Not to be a good Pro- 
miſe at the Time of giving it. But taking the Evidence and 
all the Circumſtances 7zcgetber, it was proper to be left to the 
Jury: And the Jury, taking the Circumſtances into Conſidera- 
tion, (and it was proper to take them into Conſideration,) have 
determined it. I ſee no Ground for granting a New Trial. 


THE OTHER two Judges Concurred : 
And Tu CourT unanimouſly DISCHARGED the 


RuLE for a NEw TRIAL. 


The End of Trinity Term 11 G. 3. 1771. 


Vo V. . Michaelmas 
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Michaelmas Term 
12 GEO. 3. B. R. 1771. 


Rudſdell ver/us Rudſdell. 


Saturday, gth 
November 


4771s This was a Caſe out of Chancery, for the Opinion of this 
Court, on a Will. 


ment. The Subſtance of it was—That Jonathan Rudſlell, 

ſeiſed in Fee of a Freehold Eſtate of the Value of 031. 

per Annum, ſoon after his Marriage made a Settlement b 
Deed Poll dated zoth January 1744. whereby, in Conſideration 
of the Marriage lately had between him and his Wife, and 
of natural Love and Affection for Her, and for making ſome 
Proviſion from and after his Death for Her and ſuch 
younger Sons and ſuch Daughters as he might have by Her, he 
grants to Benjamin Collyer an Annuity of 50 J. iſſuing out of 
particular Lands and Tenements, To hold to the ſaid Benja- 
min Collyer his Heirs and Aſſigns, to the Uſe of his Wife Mary 
Rudſdel! and her Aſſigns for her Life; and, after her De- 
ceaſe, to the Uſe of All and Every of his Children on the Body 
of his ſaid Wife lawfully begotten or to be begotten, (Other 
than an Eldeſt or Only Son,) as Tenants in common, and not 
as Joint-tenants, and their Heirs and Aſſigns ſeverally for 
ever; And for default of fuch Children, to the Uſe of his 
right Heirs, for ever. A Clauſe of Diſtreſs is here inſerted ; 
and allo a Proviſo, that if at any Time, after the Deceate of 
Him and his Wife, his Eldeſt or only Son by his ſaid Wife, 
or his Heirs or Aſſigns, ſhould be willing to pay to All or any 
Other of his Children by Her, or the Heirs or them or any of 
them, being of the Age of 21 Years or upwards, for and in 
Satisfaction and Diſcharge of the ſaid Annuity or yearly Rent- 
Charge, or his or their Part or Parts thereof reſpectively, ſo much 


2 lawful 


1 was a very long Caſe: but it may admit of ſome Abridge- 
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lawful Money of Great Britain as the ſame ſhall amount unto 
at or after the Rate of 25 Years Purchaſe, then ſuch Monies ſhall 
and may be paid, and ſhall be taken and accepted accordingly; 
and from and after ſuch Payment thereof, the ſaid Annuity 
or yearly Rent-Charge, or ſo much thereof as ſhall be ſo bought 
off or paid for, ſhall ceaſe and determine; and the ſame ſhall 
be given up releaſed and diſcharged by the Perſon or Perſons 
receiving ſuch Monies to the Perſon or Perſons paying the ſame, 
at his or their Requeſt and Charge, by ſuch Ways and Means 
as he or they ſhall reaſonably require. 


. _ * — 
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On the 2oth Tuly, 1754, the ſaid Fonathan Rudſe:l!, having then 
Iſſue by the ſaid Mary his Wife only One Child, a Daughter, 
named Sy/annah, who was born in May 1748, made his Will, 
as follows—* tem Whereas after my Intermarriage with my * Note. I 
loving Wife Mary Rudſalell, 1 entered into certain Articles and MY*notcran- 
Covenants to leave unto Her the yearly Income of fifty Pounds 8 = 
er Annum. to be paid to her yearly out my real Eſtate during mere Form, 
her Natural Life, in caſe 1 ſhould happen to die before Her; Ci. OR 
and, after her Deceaſe, to leave it, if I had more than One Child, HR 
to the youngeſt Child, if only two were living at her Deceaſe; 
but if I left more than two Children, at my Death, of her 
Body lawfully begotten, then the faid 50 J. per Annum 
to be equally divided amongſt all ſuch younger Children 
as ſhall ſurvive their Mother my loving Wife Mary Rud/- 
dell, Share and Share alike, the ſaid 50 J. fer Annum to be paid 
out of my real Eſtate; Now my Mind and Will is, and I 
the ſaid Jonathan Rudſdell make it my earneſt Requeſt to my 
loving Wife Mary Rudſdell, (as it will be much to her Advan- 
tage,) That, inſtead of the aforeſaid 50 J. per Annum, She the ſaid 
Mary Rudſdell would, for her natural Life, accept of One full 
Half or Moiety of the yearly Income of all my Meſſuages 
Lands and Tenements fituate lying and being in the Town of 
Kingſton upon Hull and in Beverley in the County of York, and in 
Tealby alias Tealby Thorpe and in Gainſburgb, all in the County of 
Lincoln, or within the Kingdom of Great Britain; and alſo One 
Half of the yearly Income of all my Perſonal Eſtate and Monies 
whatſoever, when my Debts Legacies and Funeral Expences are 
diſcharged. And my Will further is, And I do hereby give to 
my dear Daughter Saſannab Rudſdell the other full Half or Moiety of 
the yearly Income of all my Eſtate both real and perſonal, dur- 
ing the Life of her dear Mother my loving Wife Mary Rudſdell ; 
My Debts Legacies and Funeral Expences, as before mention— 
ed, being firſt dilcharged. But provided I leave my Wife with 
Child, and have a Child born after my Deceale that ſhall live, 
my Will is, if it be a Son, as the Paddock is entailed upon 
the Male Heir, that, during his Minority, his Education and 
Board 
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Board be paid for out of the Income of the Paddock Etate, 
But at the Deceaſe of his der Mother, if He ſurvive Her, he 
ſhall during his Minority be intitled to One full Half or Moiety 
of the yearly Income of my real and perſonal E fate, and no 
more. My Meaning is, that the 50%, per Aunum which by the 
Marriage Writings he may have a Claim to, as the youngeſt 
Child, "after the Deceaſe of his dear Mother, ſhall only be made 
up One Half of my real and perſonal Eftate; and that, after the 
Deceaſe of my dear Wife Mary Rudſdell, my dear Daughter 
Suſannah Rudſdell ſhall enjoy the full Half or Moiety of the 
early Income of my real and perſonal Eſtate as abovementioned, 
and likewiſe the Half of the real and perſonal Eſtate itſelf, when 
She attains the Age of 21 Years, or on the Day of Marriage, 
which ſhall firſt happen, Item, my Mind and Will likewiſe is, 
that if my dear Wife Mary Rudſell be left with Child by me of 
a Daughter, That, during the Natural Life of my dear Wife 
Mary Rudſtell, t the ſaid Daughter (hall have an equal Share with, 
her Siſter my dear Daughter Suſannah Rudſaell, of the One Half 
or Moiety of the yearly Income of both my real and perſonal 
Eſtate: But at the Death of their dear Mother, my dear Daugh=- 
ter Suſannah Rudſaell ſhall then have One full Half of the real 
and perſonal Eſtate; and the ſaid other Daughter (if She be liv- 
ing at the Deceaſe of my ſaid loving Wife Mary Rudſdeil) ſhall 
have the Other full Half of my real and perſonal Eſtate. But 
if Either of the ſaid Daughters ſhould, before the Age of 21 
Years or Marriage, happen to die, the Survivor ſhall have the 
Other's Part or Share of my faid real and perional Eſtate. But 
provided my faid dear Wife Mary Rudſdell be not left with Child 
by me at my Deccaſe, I then give and bequeath unto my dear 
Daughter Suſannah Rud/de!l, if (he outlives her ſaid Mother Mary 
Rudd, the Abele of my real and perſonal Eſtate, at her Mo- 
ther's Death, for her to diſpoſe of as She pleaſes, when She ar- 
rives at the Age of 21 Years. But if my faid Daughter Suſan- 
nah Rudſdell die before She attain the Age of 21 Years and un- 
matried, then my Will is, that my loving Wife Mary Rud/dell, 
if She outlives her ſaid Daughter, and have no other Child, 


| living, of her Body by me lawfully begotten, thall during her 


natural Life have the Income of the WI hole of my real Eſtate, 
or (in other Words) what it yearly brings in. And | likewiſe 
give Her, my {aid Wife Mary Ruddell, in cale of my ſaid Daugh- 
ter Suſannah Rudſdeil's Death under Age and unmarried, and 
my leaving no other Child nor my Wite with Child by me, 
All my perſonal Eſtate whatſoever, for her own Uſe and Be- 
nefit, and likewile to diſpoſe of as She plcates. And I leave to 
Her my (aid loving W if Mary Rudſd-l!, for her Uſe during her 
natural Life, all my Plate, Linnen, Houſehold Goods and Fur- 


niture, and all my Books: and in caſe of my Daughter Saſannab 
Rudſdeil's 
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Rudfd-ll's Departure befate Her, and my leaving no other Child, 
my ſaid Wife Mary Rudſileil, hall have the Sole Uſe and Dit- 
poſal of the ſaid Pl:te, . Houſehold Goods and Furniture, 
to do as She hath a Mind with. Item, if my dear Daughter Suſannah 
Rudſd:1!, die before Marriage or attaining the Age of 21 Years, 
and my having no-other Child then living, and my loving Wife 
Mary Rudſdell being dead alſo; but not during the Natural 
Lives of either my Wife or Daughter, or any other Child, (Son 
or Daughter) that I may happen to leave, of the Body of my 
faid Wife Mary Rudſdeli by me lawfully begotten ; I do then leave 
to my weather: John Ruud d I, Gr, Ge. The Will proceeds with 
many Devilcs over, in caſe of this Event; and many minute and 
particular Bequetts and Diſpoſitions, which do not affect the 
Queſtion under preſent Conſideration. He makes his Wife Sole 
Executrix ; end appoints Her to have the Guardianſhip of his 
Children. 


The Caſe ſtates, that after the making this Will, the ſaid 
 Fenathen Rud/.eli had three more Children, by his ſaid Wife 
ary; viz. Mary, born in Auguſt 1755; Jonathan, in September 
1757; and Benjamin, in March 1700. The Teſtator Jenathan 
Rudſitel!, ſurvived his ſaid Wife; and died in the Beginning of 
the Year 1705, leaving his four Children before named. 


Ile was then ſeiſed in Fee Simple of all the Eſtates comprized 
in the Deed Poll of the zoth of January 1744, (except the Tene- 
ments in Lord's Street Gainſborcugh, and in Hull, which he ſold:) 
which are of the Yearly Value of 103 /. whereof about 43 J. is 
Land, and 60 J. in Houſes. Ile was alſo ſeiſed for Lite, Re- 
mainder in Tail, of the Eſtate in the Will called the Paddock, 
worth about 55. a Year. He left a very ſmall perſonal Eflate, 
if any, alter tayment of his Debts; and no other Property what- 
loever. Suſannub, the eldeſt Daughter, after the Death of her 

Father, (in Moy 17C8,) attained her Age of 21 Years. 


In Paſfer Term 1769, Jonathan Rudſteil, the Eldeſt Son of 
the Teitator, born after the Will, brought his Bill in the Court 
of Chancery, by his next Friend, again(t the ſaid Suſannah the 
Laughter born before the Making of the Will, and Mary and 
Fenjamin, the two younger Children, and Cats the pertunai 
Repreſentative of the Father, (Br cots not acting.) 


The Pill ſtates, that the Father, at the Time of making Hi: 
Will, had only one Child, the Defendant Sujc mnnah; and t 
Pg. Plaintiff and the Detendants vv and Benjamin / 104 
being all born atterwards, made fnch an Alteration in the © 

een ee of his Family, as ovght ie be deemed a Kevece 
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of his Will. That it appeared from the Will, that the Teftator 
intended only to diſpoſe of his real perſonal Eſtate vpon the 
Contingencies therein mentioned; and that none of ſuch Con— 
tingencies, and upon which alone the Diſpoſition thereby made 
was intended to take Place, ever happened : And therefore either 
The ſaid Will ſhall be conſidered as revoked by ſuch Alteration 
of Circumſtances; or that the ſaid Jonathan Ruaſdeil ought to 
be conſidered as having died Inteſtate, Such Will having been 
intended to take Effect only upon Events which never happened, 
And the Bill prayed that the ſaid Will might be revoked or ſet 
aſide, for the Reaſons aforeſaid; That the Deferdant Suſunnahb 
Rudſdcll might be decreed to deliver Poſſeſſion of the real Eſtates 
to the Plaintiff, with the Deeds, and account for the Profits; and 
for an Account and Diviſion of the perſonal Eſtate according to 
the Statute of Diſtributions; and for general Relief. 


All the Defendants put in their Anſwers. Suſannah Rudſel 
inſiſted that the ſaid Jonatlan Rudſdell her Father did by his ſaid 
Will, upon the Contingency of his Wife Mary's not being left 
with Child at his Death, give All his real and perſonal i ſtate 
to her the Defendant, if She ſhould outlive her Mother, at her 
Mother's Death, to diſpoſe of as Sie pleated, when She arrived 
at 21, That the Teſtator died without leaving his Wiſe with 
Child at his Death: And therefore, as She the Defendant Suſa- 
nah not only ſurvived her Mother, but had attained 21, She 
inſiſted that by virtue of the faid Will She was intitled to All 
the ſaid Teſtator's real and perſonal Eſtate. Believed it was the 
Intention of the Teſtator at the Time of making his Will, that 
the Diſpoſition thereby made of his Eſtates ſheuld take Effet 
upon ſome or one of the Contingencies therein mentioned hap— 
pening. That three of theſe Contingencies did really happen; 
dig. 1ſt. Ihe faid Teſtator did not leave the ſaid Mary his 
Wife with Child, at his Death; 2d. That She the Defendant 
Suſannah, had outlived her Mother; and zd. That She had 
attained her Age of 21 : And therefore ſubmitted, that She was be- 
come well intitled, under the ſaid Will, to all and fingular the real 
and perſonal Eſtates thereby deviſed; and that tne ſaid Will 
ought not to be conſidered as revoked by any ſubſequent Alte- 
ration in the Teſtator's Circumſtances; nor ought the fame to 
be conſidered as a mere Conditional Will intended to take Effect 
only up Events which never happened; nor ought the Teſtator 
to be conudered as having died inteſtate; and inſiſted on the 
Validity of the ſaid Will, and that the Plaintiff was not unpro— 
vided for; That he had an Etlate of 57 J. per Aunum, under the 
Will vi his Grandfather, and was intitled after the Death of his 
Grandmother to one fourth Part of a Farm in Hertfordſhire, 
of the yearly Value of 25 /. 


The 
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The Defendant Benjamin Rudſdell, and Mary Rudſde!! (by their 
Guardian) put in their Anſwer, and reſpectively claimed under 
the ſaid Deed Poll, of the zoth of Fonuary 1744, One third 
Part of the ſaid Rent Charge of 501. per Annum. 


This Cauſe being at Iſſue, Witneſſes examined, and Publi- 
cation having duly paſſed; the due Execution of the Will 
fo as to paſs Lands; that the Eſtate in Queſtion was 103 J. per 
Arnum, (whereof 43 J. in Land, and 60 J. in Houſes, moſtly 
c1d;) and the Births of the Children, and Deaths of the Father 
and Mother were ſevetally proved, as above ſtated, 


On the 11th of March 1771, the Cauſe having come on to 
be heard before the Lord Chancellor, his Lordſhip ordered that 
a Cale ſhould be made for the Opinion of the Judges of this 
Court, on the Will of the ſaid Jonathan Rudſilell, upon the 
following Queſtion, ** Whether the Plaintiff, Jonathan Rudſde!l, 
is intitled to all, or any and what Part of the real Eitatcs 
*« deviſed by the ſaid Will.“ | 


Tnrs Cass was argued in the Court of King's Bench, on 
Friday the 38th of November 1771, by Mr. Thomas Cowper, for 
the Plaintiff, Jonathan Rudjdeil, and by Mr. Bearcro/t, on the 
other Side. 


Mr. C:fer argued, that the Intention of the Teſtator muſt 
take Place, if not contray to the Rules of Law. Here, it was 
not inconſiſtent with the Rules of Law, though it is incorrect: 
And their Conſtruction would defeat his Intention. The Teltator 
conſiders his Wife as being to furvive him. Suſannah took 
nothing under the Limitation. She could not take, under the 
laſt Clauſe, at the Death of her Mother: For, She ſurvived her 
Mother. The Proviſions of the Will can take no Effect, as the 
ſuppoſed Events have not happened. The Heir at Law mult 
take all the real Eſtate of the Teſtator, undiſpoſed of by the 
Will. 


He cited 1 Prere Williams, 426. Habit v. Ireland; and a late 
Caſe in this Court of Vite v. Barber, in Kefier Term laſt; of 
which I have given (as I hope and believe) a true and exact 
Report, in this preſent Volume, Page 2,03. to Page 2708. 


Mr. Bearcroft, on the other Side, argued that by the Letter of 
the Will, the Teſtatot's laughter Szufurnab is intitled to all, His 
Son Jonuthan is not mentioned in it. à mere awkward Expreſſion 
{hall not defeat the Intention of the Teſtator: And this Tettator's 

| 3 Intention 
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Intention was altogether in Favour of his Daughter Suſannah, 
who was then born, ard known to him, and for whom he 
appears to have had a great Kindneſs and Regard, and for whom 
he has expreſſly provided in varicus Events particul:rized in his 
Will. And though the Contingencies of his Wife's ſurviving 
him, or being en leint at the Time of his Death, never hap- 
pened, yet the Intent of the Teſtator was, that in all Cales She 
ſhould take a full Half. The eldeſt Son Torathan i is ſufficiently 


provided for. 


Mr. Cœu per replied, that the Teſtator could not intend that 
Suſannah ſhould take all, if other Children ſhould happen to be 
born: She was not the only Object of his Intentions to provide 


for his Children. Where a Deviſe takes Effect upon a Contin— 


gency that never happened, it mult be in order to eftectuate the 


Teſtator's Intention. So was the Caſe of ene, v. Hi eftconb:: 


That Determination was agreeable to the maniteſt Intention of 


the Teſtator's Bounty. 


CERISFICA TE. 


« Having heard Counſel on both Sides, and conſidered this 
«© Cale, We are of Opinion, that the Jeſtator having 
„ lett ſeveral Children beſides his Daughter S-/anrch, the 
„ Contingency upon which the real Ettate or any Fart there- 
of was deviſed to Her, has not happened : And there— 
« fore that the ſaid Eſtate deſcends to } ona7tthon the Plaintiit, 
„ as Heir at Law; ſubject to the Annuity of 50 J. pr 
« /inmum, provided for the Younger Chiluren.' 


MANSFIELD. 


R. AST ON. 
E. WII. A 
155 W. II. A8 HHU RST. 


" If , 


Nevenber gth, 17” 1. 


O' Neil v. Marſon. 


H E Defendant was Keeper of the Marſbal d Priſon: And 

being charged in an Action for a wilful and voluntary Eicane, 

he would have defended himtelf under a Reſcue by an invincitle 
Force. lhe Cate he relied upon was this: A Habeas Crus had 
iſſued from C. B. to bring up the Priſoner from the Zr /vulleg 
to that Court: And th. ['riioner being thereupon put under the 
Care of two Guards, He attempted to make his Eſcape; bur 
One 


5 
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One of his Guards prevented it. Then he was reſcued by a 
Mob of 100 Butchers, or more; a Force too ſtrong for any 
Reſiſtance. 


It was now argued by Mr. Serjeant Kempe, for the Plaintiff; 
and Mr. Morgan, for the Defendant. 


The Serjeant took it up, 1ſt. On Principles ; 2dly, on Prece- 
dents, 


iſt. The Keeper is an Officer of Public Juſtice; and, more - 
over, is intitled to a Fee and Reward; and might have had a ſufli- 
cient Force. He cited 1 Ld Raym. 651.655. as applicable to the 
preſent Cale. 

2dly. On Precedents—In the Caſe of May v. Probie, or, May 
v. Probe & Lumley. 1 Ro. Rep. 388. 441. it was reſolved, that 
if a Priſoner, once in Cuſtody in Gaul, eſcapes; the Sheriff is 
no liable; though on meſne Proceſs. 


In 1 Strange 429. 1 H. H. P. C. 601. Eaſter Term 7 G. 1. 
Crompton v. Ward, If the Party be once within the Walls of 
the Priſon, though the Cuſtody be on meſne Proceſs only; yet 
a Reſcue from thence, by any but common Enemies, will be 
no Excule. 


Here the Sheriff has full Notice. 


The Habeas Corpus can make no Difference: For, it requires 


the bringing him in * /afe Cuſtody. The Law wouid import it, - v. 1 Stra. 
though not expreſſed. Dyer 297. "42 Shs 


Mr. Morgan, for the Defendant. There is no Caſe in Point: 
That in Rolle is a mere Dictum. The Cale in Strange was after 
Judgment; and only One Officer was ſent with the Priſoner, 
And there, the Sheriff was Defendant ; who, it is ſaid, might 
take the Pre Comitatus, But He could not do that, till afret 
Reſiſtance. Weſtm. 2. c. 39. 2 Int. 206. 


On meſne Proceſs, two Men were a proper Force, and ſuf- 
Acient. 


The Keeper of the Marchalſea Priſon (inſtituted by Patent 
16 C. 2.) had no Right to take the Poſſe Comitatits in London. 


But this Declaration can not be ſupported, 


Vor. V. 3 N BEN 0 


2814 Mich. Term 11 Geo. 3. B. R. | 


2» “ 


It is for a voluntary Eſcape. Therefore Negligence muſt be 
ſhewn. There is a Difference between Actions for voluntary, and 
Actions for negligent Eſcapes. Hawk. P. C. Lib. 2. c. 18. Break- 
ing Priſon. 3 Nep. 44. 


He cited ſeveral other Books to ſhew that modern Judges 
were more favourablein their Conſtructions than former Ones. And 
he argued the Defendant is intitled to a favourable Conſtruction ; as 


the Plaintiff's Claim was not diſcharged : For, here was another 
Defendant liable. 


Lord MaANnsFIELD—(to Mr. Morgan—) 


Yov have looked very carefully into it: But it appears that 
there is no Caſe to be found, on the Side of the Detcndant. The 
Caſes are hard: But they are too ſtrong to be got over. 


16 E. 4. Fo. 3. is deciſive. The Determination was againſt 
| the Marſhal of B. R. and therefore He was obliged to get au Act 
„V. 1 Stra. Of Parliament.“ 
431. 
There is Nothing in the Objection ** that the Declaration is 
for a voluntary Elcape.“ 


There may be Policy in the Caſes: But they are very hard. 
There is no going into the Reaſon of them. I doubt it is im- 
poſſible to get over them. 


THE oTHER THREE JuDGEs admitted it was a hard Caſe, 
But they ſaid it might be inconvenient, if it were otherwiſe : 
It would introduce Excuſes from Sheriffs for voluntary Eſcapes. 
And, as it was eſtabliched by former Caſes, They theretore 
concurred. | 

Pers CuR' unanimouſly, 


PosTEA to be delivered to the PAIN TIT＋F. 


Monday ach Seymour and Others ver/us Lord Courtenay and Others. 
November, 
77% HIS was an Action of Treſpaſs for diſturbing the Plain- 

tiff's ſeveral Vithery, At the Trial, the Plaintiffs were 
Nonſuited. 


12414999 


on Saturday goth November 1771,) to ict de this Nonſuit, 
2 without 


Mr, Serjeant Burland, on behalf of the ii, moved (up- 


Mich. Herm 11 Geo. 3. B. R. 


2815 


without Payment of Coſts; and that they might have a new 
Trial, Lord ird was the real Plaintiff; and Lord Covur- 


tenay the real Defendant: They were Both preſent at the Time 
of the Motion. 


The Objection made by the Counſel for the Defendants at 
the Trial was to the Evidence adduced by the Plaintiffs to prove 
their Title. Their principal Exception to its Sufficiency was, 
that the Plaintiffs had only proved a Grant of this Fiſhery from 
Lord Chford, with the Exception of an Oyſtery, and alſo a Re- 
ſervation of a Right to Lord Clifford, the Grantor, of taking 
Fiſh for the Supply of his own Table: Which was fo far 
from proving a Right to a ſeveral Fiſhery, that it was di- 
rectly contrary to the Idea of it. A ſeveral Filhery mult be 
excluſive of the Right of all other Perſons : Whereas Others have 
here a Right to fiſh throughout the Whole Limits of the 
Fiſhery. Therefore the Plaintifis cannot, upon this Evidence, 
maintain an Action of Treſpaſs for diſturbing them in their ſeveral 
Fiſhery. This Objection was allowed at the Trial: And the 
Plaintiffs were nonluited. 


There was alſo another Exception taken at the Trial; is. 


that it was not proved that the Soi was grantedeto the Plaintiffs : 


And None can have a ſeveral Fiſhery, but the Owner of the Soil. 
RuLE to ſhew Cavsr. 
On Tueſday 19th November 1771, Cauſe was ſhewn, by Ser- 


jeant Davy, Mr. Dunning, Mr. Thomas Gould, Mr. Walker and 
Mr. Inpen, on behalt of the Defendants. They inſiſted that 


the Plaintiffs had declared upon a Tie which they plainly have 


not. Their 2d zd & 4th Counts are upon a feveral Fithery : And 
they claim an «<xclufive Right. But they have, in fact, only a 
limited, qualified Right. They have only proved a Right to 
a tree Fithery; not to a feparate Fiſhery. Lord Cl:ford nei- 
ther did grant, nor intended to grant an exchive Right: Ile 
has expretsly excepted the Oyſtery, and has relerved a Right 
to Himſelf to fiſh for every other Sort of Fiſh for his own Ta- 
ble. The Grantces therefore could not have a ſeparate exclu- 
five Fiſhery, when Othe s had a Right to fiſh as well as they. 
Neither can a Perſon have a leparate Fiſhery, without being 
Owner of the Soil. And here Lord Clifferd neither did grar't, 
nor intended to grant the Soil. It is plain, therefore, that there 
ought to be Judgment of Nonluit. 


See 2 Salk. 637. Smith v. Kemp, Tr. 4 V. & M. B. R. and 
the Caſes there mentioned, and Caribew. 28 5. 286. S. C. 
Serjeant 
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Serjeant Furland, Serjeant Glynn, and Mr. Mansfield, Counſel 
for the Plaintiffs, argued that the S, did paſ* by this Grant, 
which was a Grant, they ſaid, of a ſeveral Fiſhery : And a ſe- 
veral Fiſhery may exiſt, without the Perſon's being Cwner of the 
Soil*. A Subject may have a ſeveral Fiſhery ; though the Crown 
has a Right to the Royal Fiſh. A Subject may have an exclu- 
ſive ſeveral Fiſhery in an Arm of the Sea, A Grant of a ſeveral 
Fiſhery is capable of particular Reſervations or Exceptions : The 
Thing may be granted; and yet a Part of it reſerved. A Cloſe 
may be granted, excepting an Acre ; Woods, except certain Tim- 
ber; Advowſons, except particular Preſentations ; and ſo of all 
other Inheritances: And why not the ſame, in the Grant of a 
ſeveral Fiſhery ? A Fiſhery may be granted, except a particular 
Pool. If Lord Cl;#rd had granted a Liberty of Fiſhing to a 
neighbouring Gentleman, yet he would till have had a ſeveral 
Fiſhery : Such a Grant would not have deſtroyed his Right. 
Here, the Reſervation to Lord Clif/ord, of the Liberty of taking 
Fiſh for his own Table, is only a Licence: It don't derogate 
from the Grant. And the Oyſtery is only a Part of the Water, 
It is not neceſſary that a ſeveral Fiſhery be totally and abſolutely 
excluſive of All other Perſons. A ſeveral Fiſhery may be grant- 
ed to tuo or more Perſons; or it may deſcend to /wo or more 
Tenants in Common: And yet, in thoſe Caſes, it could not be an 
excluſive Right. A Tenant in Common may declare, as if poſſeſſed 
of the Whole. This was a ſeveral Fiſhery in Lord C/ford; and it 
muſt be the /ame in his Grantee, as it was in Lord Clifford the Grant- 
or. Neither the Exception of the Oyſtery nor the Reſervation to Lord 
Clifford can alter the Nature of the Fiſhery, and convert it from 
a ſeveral One into a frce One or into a Fiſhery in Common It (till 
remains a ſeveral Fiſhery as to all the Reſt of the World. This 
no more changes the Nature of the ſeveral F iſhery, than a Li- 


cence to angle for a ſingle Hour would do. It is not requiſite 


that a ſeveral Fiſhery ſhould be carried to ſuch a, rigid Degree of 
I:xclufion : The Hpithet of a /evera! Fiſhery means no more than 
to diſtinguiſh ſuch a Right from a free Fiſhery, or a Fiſhery in 
common. | | 


Tur CovRT took a few Days to adviſe. 
And on Monday 25th November 1771, 
LoRD MansrizL p delivered their Reſolution. 
It is not neceſſary for Us, in the preſent Caſe, to give any 


Opinion “ Whether a Perſon can have a ſeveral Fiſhery, with- 
«* out being Owncr of the Soil; As We think that it was the In- 


tention 
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tention of this Grantor to paſs every thing that was neceſſary to 
convey a leveral Fiſhery to the Plaintiffs, 


If there had been no other Count in this Declaration, but 
the firſt (which is for breaking their Cloſe covered with 
Water,) it might have been neceſſary far us to have determined 
whether the Ownerſhip of the Soil was in the Plaintiffs, or 
not: But if there are other Counts in the Declaration, upon 
which the Plaintiffs might maintain their Action, that will be 
a ſufficient Ground for us to ſet aſide the Nonſuit. And we 
are all of Opinion, that the Plaintiffs might maintain their 
Action, upon the 2d, zd, and 4th Counts, (which are for 
diſturbing them in their ſeveral Fiſhery.) 


We agree in the Poſition, that, in order to conſtitute a 
ſeveral Fiſhery, it is requiſite that the Party claiming it ſhould 
fo far have the Right of Fiſhing, independant of all others, 
as that no Perſon thould have a co-exterfive Right with him 
in the Subject claimed: (For, where any Perſon has ſuch co- 
extenſive Right, there it is only a Free Fiſhery.) But we think 
that a partial independent Right in another, or a imited Li- 
berty, does not derogate from the Right of the general 
Owner. 


Here, Lord C ford being the general Owner demiſed to the 
Plaintiffs, reſerving a particular Species of Fiſhing, viz. the 
Oyltery; which, in its Nature, is to be exerciſed in a particular 
Mode. 


A Reſervation is equal to a Grant, Therefore it brings it to 
the ſame Queltion, as if the Plaintiffs, being the general Owners, 
had granted the Sole Right of Fiſhing for Oyſters, to Lord 
Clifford. And, taking that to be the Caſe, we think the 
Plaintiff would ſtill have had a ſevere! Fiſhery to all Intents 
and Purpoſes, except as to the taking Oyſters; which is no 
Part of the preſent Diſpute. 


And as to the Liberty reſerved to Lord Clifford, of taking 
Fiſh for his own Table, that is a mere limiled Liberty, and 


not co-extenſive with the Right of the Plaintiffs, who can take 


Fiſh at all Times, and for all Purpoſes. 


If this is not a ſeveral Fiſhery, it would not be any Species 
of Fiſhing, that the Law knows. It could not be a free Fiſhery; 
becauſe no Perſon has a co-extenfive Right with the Plaintiffs. 

Vol. V. 30 And 
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And as to it's being a Commo, of Fiſhery, that is not pre- 
tended, Therefore, on the whole, we think it can be no 
other than a SEvERAL Fiſhery ; and that the Plaintiffs might 
maintain their Action, on thoſe ( ounts adapted to ſuch Right; 


and conſequently, that the Nonſuit ſhould be ſet ſet aſide, and 
a New Trial granted. 


RuLE—That the Nonſuit be ſet aſide, (without Coſts 
on either Side;) and a New Trial had. 


The End of Michaclinas Term 1771, 12 Geo. 3: 


Hilary 


Hilary Term 
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Kerſhaw v. Cartwright and Pearce, Bail of Green. Ssterdey, 
25thJanuary, 
Writ of Error, returnable in the Exchequer Chamber. 
A having been brought upen a Judgment obtained againſt 

the Defendant Green, in this Court; and Writs of 

Scire facias having iſſued againſt the Bail in the Original 
Action in this Court; the ſaid Bail obtained a Rule in Eaſter 
Term laſt, for ſtaying the Proceedings againſt them in this 
Court upon theſe Writs of Scire facias, until the Writ of Error 
returnable in the Exchequer-Chamber ſhould be determined; They 
undertaking to pay the Debt and Damages within four Days 
next after the AFFIRMANCE of the faid Judgment, in caſe the 
ſame ſhould be aFFiRMED. And the ſaid Judgment was after- 
wards affirmed in the Exchequer-Chamber. 


Whereupon, Green (who was the Original Defendant in this, 
Court, and the Plaintiff in Error in the Exchequer-Chamber) 
brought a Writ of Error returnable in Parliament, to reverſe the 
Judgment given in the Exchequer-Chamber. 


Mr. Lucas then, on behalf of the Bail in this Court, moved 
for and obtained a Rule to ſhew Cauſe why the Proceedings 
againſt them on the Writs of Scire facias ſhould not be further 


Hayed till the Determination of the Writ of Error returnable 12 
Parliament. 


Mr. Dunning, on behalf of the Original Plaintiff in this Court, 
now ſhewed Cauſe againſt this laſt Rule for the further ſtaying 
of the Proceedings agaiaſt the Bail. He inſiſted that they were 
abſolutely bound down by the expreſs Terms of the former Rule, 


cc to 
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to pay the Debt and Damages within four Days next after the 
« Affirmance of the Judgment, in the Excbequer-Cbamber.“ 


Mr. Lucas replied, that the Affirmance intended and neceſſarily 
to be un derſtoodby the firſt Rule, was and could only be the 
FINAL Affirmance of it. For it would be abſurd: to ſuppoſe 
that the Bail were to be liable and obliged to pay the Debt 
and Damages, WHILST it remained doubtful and uncertain, whether 
ſuch Debt and Damages were payable at all, or not ; and whe- 
ther the Judgment of the Court of Exchequer-Chamber might 


not be itſelf reverſed. 


THE CourT were of Opinion with Him; 


: and made his 
RuLE ABSOLUTE, 


Rex v. Agar and O'Meara, 


Monday, 34 | 
„ N the firſt Day of the preſent Term, Mr. Vallace moved 
for a Rule upon the Proſecutor, to ſhew Cauſe why Conu- 
ſance ſhould not be allowed to the Univerſity of Cambridge. He 
had in Court, the Warrant of Attorney, the Claim of Conuſance, 
the Charter, and the Act of Parliament. 


THe CouRT gave him the following Rule: 


Upon reading the Warrant of Attorney of the Chancellor, 
Maſters and Scholars of the Univerſity of Cambridge; and the 
Claim of the Cognizance of the Indictment againſt the Defend- 
ants in this Cauſe ; and the Proceedings thereon by the ſaid 
Chancellor, Maſters and Scholars of the ſaid Univerſity, enrolled 
in this Court ; and the Exemplification of the Letters Patent, 
and Act of Parliament in the ſaid Claim mentioned; and alſo 
the Certificate of the ſaid Chancellor, Maſter and Scholars; and 
the Aflidavit of the ſaid Defendants; it is Ordered, that WYeane/- 
day next be given to the Proſecutor, to ſhew Cauſe, why the ſaid 
claim of Cognizance by the ſaid Chancellor, Maſters and Scho- 
lars, ſhould not be allowed; upon Notice of this Rule to be 
given to the ſaid Proſecutor in the mean Time. 


\ This Indictment was found at the Quarter-Seflions at Cam- 

briige holden on 12th Abril 1771. It was for an Aſſault and 

| Battery commited upon the 18th of March preceding, by the De- 
| fendants Agar and O'Meara, upon Thomas Fletcher (the Univer- 
ſity-Printer,) at a publick Coffee-houſe in Cambridge. The 

Defendant 
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Defendant O' Meara was matriculated upon the Day on which the 
Indictment was preferred, Both the Defendants appeared at 
that April-Seſſions, in purſuance of a Recognizance which they 
had entered into for that Purpoſe before a Juſtice of Peace for 
the Town and County of Cambridge, to anſwer for the Aflault : 
But they did not then plead, Whereupon a Warrant was obtain- 
ed from the Lord Chief Juſtice, betwcen that April-Sefſions 
and the next Midſummer- Seſſions, againſt the Defendants ; upon 
the uſual Certificate“ that an Indictment had been found againſt 
« them, and that they had not appeared to it.” The Defend- 
ants, upon this, entered into a Recognizance conditioned to ap- 
pear and plead at the then next Quarter-Seſſions. The De- 
fendants then ſued out a Certiorarr, bearing Teſte on the 19th 
of June (the laſt Day of Trinity Term,) returnable on the Mor- 
row of All Souls, to remove this Indictment: And they entered 
into the uſual Recognizance, * to plead to it and try it at the 
« next Aſſizes for the County of Cambridge.” They appeared, 
however, at the beforementioned Midſummer-Seſſions; and, be- 
fore they made any Uſe of their Certiorari, they moved (OY their 
Counſel) to ſtay Proceedings on the Indictment; Alledginy 
« that the Univerſity of Cambridge had Conuſance of the Mat- 
e ter.” But their Motion was refuſed. Upon which Refuſal, 
they produce the Certisrari. Upon the 5th of November fol- 
lowing, the Warrant of Attorney, “' to claim Conuzance,” was 
made. And the next Day, (upon the 6th) the Conuſance is 
claimed : It is alledged by the Claim, to be on the Morrow of 
All Souls. The Conuſance avers the Defendants to be Fellow - 
Commoners; and the Identity of their Perſons; and that the 
Ofence was committed within the Juriſdiction of the Univerſi— 
ty: And they produce the Exemplification of their Patent from 


Queen Ezabeth 3 and put Mr. Jen Mace in their Place, to claim 
Conuſance in their Names. 


Serjeant Gym, Mr. Dunning, and Mr. Davenport ſhewed Cauſe 
(upon Tugſday 28th Jenuary 177 ,) againſt this Rule obtained by 
Mr. Vallacr. After premiſing a general Obſervation “ that theſe 
« Claims of Conuſance by Univerfities are inconvenient, and 
« have not been nor ought to be favoured,” they ſaid that it 
ought at Jeaft to appear that they are bend fide intitled to ſuch a 
Juriſdiction. Whereas, in the preſent Cafe, it is ſo far from 
appearing that Both the Defendants were matriculated Mem- 
bers of the Univerſity, that it appears on the contrary, that Mr. 
O' Meara's Matriculation was ſubſequent to the Inditment. And 
they cited the City of Ox/crd's Cale in 2 Ventris 1c6. where this 
Privilege was denied to a Perſon who had been regiſtred in that 
Univerſity but two Days; and was then regiſtred merely for the ſake 
of claiming the Privilege. But their principal Objection was, That 

Vol. V. 17 a 
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a Claim of Conuſance ought to to be made at the ei Moment; 
as other Pleas to the Juriſdiction of a Court muſt be : And there- 
fore this Claim ought to have been made on the firſt Seſſions, 
when the Defendants appeared. They ſhould then have claimed 
the Privilege, and inſiſted upon it. Whereas they have affirmed 
the Juriſdiction of the other Court, by the Conduct they have 
uſed ; and by bringing the Certicrari, and not making their Claim 
till the Return of it in Mic aelmas Term. They came too late. 
They cited the Caſe of Leafingby v. Dr. Smith, Savilian Profeſſor 
of Geometry in Oxford, Tr. 1769, 9G. 3. C. B. reported by Ser- 
jeant Wilſon, in his 2d Volume, pa. 4-6. where the Claim of Conu- 
ſance was refuſed becaule it was neither made in due Form, nor 
in due Time. 


Mr. Wallace, Mr. Jackſon, Mr. Pemberton, and Mr. Read, ar- 
gued on behalf of the Univerſity, and in ſupport of the Rule. 
As to Mr. O'Meara's Matriculation being ſubſequent to the In- 
dictment, they denied the Fact; and alledged that he was matri- 
culated in the Morning of the 12th April 1771; and that the 
Indictment was not found till the Noon of that Day. Howe- 
ver, as the Defendants are proſecuted jointly, the Privilege mult 
extend to Both. It is the Privilege of the Univerſity. Beſides, 
Matriculation is not neceſſary: And Mr. O'Meara was a Fellow- 
Commoner of Peter houſe, at the Time of committing the Offence. 
The Practice of Matriculation at Cambrid:e differs from that at 
Oxford, as to the Time after being entered. Both of them were 
under the Diſcipline of the Univerſity at the Time of the Of- 
fence committed. The Charter extends to Perſons unmatricu- 
lated. Mr. O' Meara's Matriculation was not neceſſary, in Cam- 
bridge ; either at the Time of the Offence, or at the Time of 
the Finding. However, the Univerſity were intitled to their 
Privilege, as to Mr. Agar. 22 Lib. Aſſis. pl. 83. As to the 
Cale cited from 2 Ventris 106. there was Fraud in that Caſe: but 
none in this. As to the principal Objection “ that they came 
too late“ They denied that any Time had been loſt : The 
Claim was made in due Time. This they endeavoured to prove, 


by recapitulating the ſeveral Steps taken in the Progreſs of the 


Affair: (which it is unneceſſary to repeat here, as they are parti- 
cularized before, and will be again.) 


Tre CouRT took Time to adviſe. 
And now LoRD MANSFIEIL D delivered their Opinion, 


Taking it at preſent for granted, that this Claim ought to be 
« allowed, if made in due Time and in proper Manner,” it will 


be 
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be proper firſt to conſider the Objection as to its not being made 
in due Time. 


The eſtabliſhed Rule of Law is, That Conuſance muſt beclaim- 
e ed in the firfl Inſtance, or at the firff Day.“ And this muſt be 
admitted to be a very proper and reaſonable Rule, For, if there 
were not ſome Reſtriction as to the Time of claiming Conuſance 
Inconvenience would enſue. If the Claimant was permitted to 
come at any Time, he might ſuffer the Cauſe to be almoſt gone 
through, before he made his Claim: Which would be an ap- 
parent Prejudice to Suitors. Therefore, if you will interrupt the 
ordinary Courſe of Juſtice, Vou ought to ſtop the Plaintiff or 
Proſecutor in the firſt Inſtance. 


Though all the Ancient Reſolutions concur in this Opinion, 
yet there has been Variety of Opinions at ſhould or ſhould 
„ not be accounted a Coming in the firſt Inſtance, within the 
© Rule.” And this Notion “ of coming in the firſt Inſtance,” 
(which ſome have ſaid muſt be“ the it Day,” Others * that 
© it muſt be cvery Day,) is to be expounded, according to 
the Authorities, by the true Meaning and Reaſon of the Rule; 
and not, in every Caſe, to be ſtrictly confined to the ſame Point of 
Time. For inſtance, the Return of the Original Writ, in Treſpaſs, 
where Place is named, or Pracipe quod reddat, where Land is de- 


manded, may be the fir ſs Inflance; becaule in theſe Caſes, the Writ 


tells where the Cauſe of Action ariſes. But in Debt or Detinue, 
'tis otherwiſe: For, 'tis not kn9wn where the Contract or Obli- 
gation was made; And therefore, fill the Plaintiff bas counted, 
the Claim needs not to be made. So in Replevin, the Place 
where the Cattle were taken does not appear, 'till the Plaintiff 
has counted ; if it be between Strangers. But if a Replevin is 
ſued againſt the Lord of the Franchiſe himſelf, there the Lord's 
Claim would come too late, ter the Count; becauſe the Law 
intends that he &#new where the Taking was made, being him- 
ſelf a Party; and fo, by not demanding his Privilege on the Writ, 
he gave the Court Seikin of the Cauſe: For, the Lord muſt uſe 
no Delay. 


From theſe Authorities two Concluſions follow, and theſe two 


Propoſitions may be laid down. irſt, That before any Perſon 


is bound to claim Conu.znce, he is intended by Law to have had 
ſome /egal Notice of his Franchiſe being intrenched upon: and 
therefore it is ſaid to be named Cox us AN R. Secondly, That in 
order to bar him from making the Claim, there ought to be ſome 
Laches or Default in him; and a Time ſhewn, when he might 
have claimed it ſooner, after ſuch legal Notice. 


The 
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The Court are now to judge upon this Claim, and the Cer- 
tificates and Afﬀidavits. 


Let Us ſee then, from the Facts appearing to the Court, Whether 
a Time is ſhewn, when the Law will intend that they had Co- 
Conuſance of the Matter being within their Franchize; And 
whether any Default has been made, and Time lapſed when 
the Claim might have been ſooner preferred; and Whether the 


Court was become fully ſciſed of the Cauſe, at the Time when 
the Claim was actually made, 


The Facts are theſe. The Aſſault is ſworn to have been 
committed on the 18th of March laſt, at a Public Coffeehouſe 
in Cambridge: And it is ſo laid in the Indictment. The Indid- 
ment was preferred and found, on the 12th of April. The De- 
fendant O'Meara was matriculated on that Day : (it is not ma- 
terial, on the preſent Queſtion, whether it was before or after 
the Bill was preferred.) Both Deſcendants appeared at the Seſ- 
ſions, in purſuance of a Recognizance entered into by them for 
that Purpoſe bejore a Juſtice of Peace of the Town and 
County, to anſwer for that Aſſault: But they did not plead, 
Between that April-Seſſions and the following Midſummer-Seſ- 
ſions, a Warrant is obtained from me, againſt the Defendants, 
upon the uſual Certificate of © an Indictment being found and 
* that the Defendants had not pleaded.” The Defendants thereup- 
on entered into a ſecond Recognizance with freſh Sureties, * to 
appear and plead at the next Quarter-Seſſions.“ T he Defend- 
ants ſucd out a Certiorari, teſted the 19th of June (the laſt Day of 
Trinity Term,) returnable on the Morrow of All S:uls, to re- 
move the indictment; and entered into the uſual Recognizance 
«* to plead to it, and try it at the next Aſſizes for the County 
% of Cambridge. The Defendants appeared at the Midſummer 
Seſſions; and, before they made uſe of their Writ of Crtiorari, 
moved (by their Counſel) to ſtay Proceedings on the Indictment; 
alledging “ that the Univerſity of Cambridge had Conulance of 
„it.“ Their Motion was refuſed : And then they produce the 
Cerlicrari. Upon the 5th of Nowmber, the Warrant of Attor- 
ney is made, * to claim Conulance.” Upon the 6th the Co- 


nuſance js claimed: And which is, by the Claim, alledged to be 
on the Morrow of A Souls. 


Here, then, is Ag Notice “ that the Offence was committed, 
„ and proſccuted too within their Franchize, on the 12th of 
« April: For, it ſo appears upon the Face of the Record; and 
theretore is as ſtrong as where the Law intends Notice from the 
Writ, where the Caule of Action ariſes in the Caſes alluded to. 


I The 


A 
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The Proceedings upon this Indictment have been in the uſual 
Courſe, in a Court of Record within the Franchize: And the 
Defendants were bound to appear, and anſwer to the Indict- 
ment (if found againſt them) at the April Seſſions, But it 
is not neceſſary to determine, “ that the Claim ſhould have 
„ been made hen. For, they were bound by the ſecond Re- 
cognizance, “to appear and plead at the Midſummer Seſſions:“ 
And they did then appear, and made an ineffectual Effort to take 
Advantage of the Claim of the Univerſity againſt the Juriſdiction 
of the Seſſions. 


Here then is a Time ſhewn, when the Chancellor, Maſters, 
and Scholars of the Univerſity might have made their Claim. 
And there is no Pretence to ſay that the Proſecutor did any act 
to prejudice the Lords of the Franchize, or ouſt them of it col- 
lufively, or uſe any Artifice to prevent their making their Claim 
in due Time. But they come 0 late. They did not uſe the 
Writ of Certiorari, till after their Motion upon the Claim 
had been heard and denied: And when the Claim was in fact 
made here, the Court were in full Poſſe/jion of the Cauſe, upon 


the Writ of Certiorari, which was returnable upon the Morrow of 


All Souls, 


Tre CLAIM muſt be DisAaLLOwED; 
and 


Tae Rule DISCHARGED. 


Roſs ver/us Johnſon and Dowſon. 
N Action of Trover was brought by Hugh Roſs Eſq; againſt 


tioned in the Declaration. Not Guilty” was pleaded, and Iſſue 
joined. The Cauſe came on to be tried at Guilaball, before Lord 
| Mansfield, at the Sittings after Michaelmas Term 1771 : When 

the Plaintiff was nonſuited, ſubject to the Opinion of the Court 


on the following Caſe. 


The Goods in queſtion, being the Property of the Plaintiff, 
were delivered by the Captain of a Veſſel, to the Defendants as 
Il harſingers, for the Uſe and upon the Account of the Plaintiff, 
to whom they were directed; but were fo/en or /ift out of their 
Poſſeſſion; and afterwards, before the Commencement of this 
Action, were demanded by the Plaintiff of the Defendants; to 


Vor. V. 30. whom 


Joln Jobnſon and William Dowſom, for certain Goods men- 


Tueſday, 4th 
February, 


1772. 


* 
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whom he tendred the Wharfage for the ſame: But the Goods 
were not delivered to him. | 


The Queſtion for the Opinion of the Court was, “ Whether 
„this Action will lie.“ 


If the Court ſhall be of Opinion * that this Action will lie,” 
then the Nonſuit et be ſet aſide; and a Verdict entered for the 
Plaintiff, for 92 /. Damages and 40s. Coſts. 


Mr. Mansfield, for the Plaintiff, argued, that Trover would 


lie, 


In Trever, nothing more is neceſſary to be proved, than 
the Property being in the Plaintiff; and that the Defendant 
has converted them. It is not neceſſary to prove a&ual Con- 
verſion. 


A Demand and Non- Delivery are Evidence of a Converſion; 
and are ſufficient, unleſs the Defendant can give ſome legal Excuſe 
for the Non- Delivery. The Goods being /fo/en or ſeſt is no 
Excuſe to a har ſinger, who takes them for Hire. Iſaact v. 
Clerk, Moore 841. A Pawnee is bound to deliver the Goods 
pawned. 


Mr. Walker, contra, for the Defendants, argued that this 
Action of Trover could not be maintained. 7% can't he 
maintained, unleſs the Defendant uſes the Plaintiff + Property 1s 
his own. Goods may be withholden by a Verſion who has a 
Lien upon them: And he inſtanced in Pawns, Di'iirefles, and 
Carriers detaining till paid for the Carriage, Bare withhoiding 
is not making uſe of them as his own: And without that, 
Trover will not lie. He was not obliged, he ſid, to maintain 
& that % otber Action would lie: It was enough for his Pur- 
pole, © that the prelent Action well not lie.” A Demand and 
Refuſal is only Evidence of a Converſion, And. Tv will not 
he for mere Negligence, for loſing the Goods, without any actual 
Wrong. And fo is 2 Salk. 055. on Trover againit a Carrier, 
for loſing a Box, 


Mr. Mans/ield agreed, that where a lawful Reaſon is ſhewn for 
not delivering the Goods, the Defendant is not to be conſideted as 
guilty of a Converſion. But here is no lawful Reaſon fhewa, 
why they are not delivered: And therefore the mere Non-Deli— 
very does amount to a Converſion. It they are, in fact, loſt or 
ſtolen ; what is that to the Owner? It does not alter the Obliga- 

tion 


* 
* 
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tion which the Defendants are under to deliver them to the 
Owner: Nor can the Owner know what is become of them. 


Lord MansF1ErD declared his Diſapprobation of Non- 
ſuits, founded upon bjections which had no Relation to the 
Merits of a Cauſe, But he looked upon it as eſtabliſhed upon 
Principles and Authorities, that Troaver would not lie in the 
preſent Caſe ; but that it muſt be an Action upon the Caſe. 


It is impoſſible, he ſaid, to make a Diſtinction between a 
Wharfinger and a Common Carrier. They both receive the Goods 
upon a Contract. Every Caſe againſt a Carrier, is like the ſame 
Caſe againſt a Yharfinger : But, in order to maintain Trover, there 
muſt be an murioms Converſion. This is not to be eſteemed 
a Refuſal to deliver the Goods. They can't deliver them: It is 
not in their Power to do it. It is a bare Omiſſion. 


Mr. Juſtice As ro agreed that this being a bare Omiſſion, 
and no Evidence of a Converſion, Trover would not lie; but 
the clear Remedy was by Action upon the Caſe. And he cited 
1 Ventris 223. Owen v. Leuyn; where Hale ſaid, * that if a 
«© Carrier loſeth Goods committed to him, a general Action of 
«© Traver doth not lie againſt him.“ 


Mr Juſtice WiL1rs and Mr. Juſtice As#nurRsT con- 
curring in Opinion with his Lordſhip and Mr. Juſtice As ro, 


Tux Cour ordered that the Nonsvit 
ſhould ſtand. 


Beck on the Deviſe of F ry v. Phillips. Tueſday, 4th 


Fevruary 


; | 1772. 
HIS was an Ejectment tried at the Aſſiges for the City 


and County of Briſtal, on 16th of Auguſt 1771, before Mr. 
Tuſtice Blackſtone : A Verdict was found for the Plaintiff, ſubject 
to the Opinion of this Court, upon the following Caſe— 


William Jenes Eſq; was ſeiſed in his Demeſne as of Fee, of a 
certain Garden and Summer Houle, (which are the Premiſſes in 
queſtion in this Action ;) and being ſo ſciſed, demiſed the ſame, 
by Indentute of Leaſe, bearing Date 24th March 1721, to 
one Richard Hicks of the ſaid City of Briſtal, Grocer, to hold 
from 15th March 1721, for 90 Years, if the ſaid Richard, Sibella 
his Wife, and Hannab their Daughter, or either of them ſhould 
ſo long live; under the yearly Rent of four Pounds Sterling. 
Richard Hicks by virtue thereof entered, and was poſſeſſed of the 
ſaid Term. Being a Trader, He afterwards, in tae Year 1722, 

com- 
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committed an Act of Bankruptcy; and a Commiſſion iſſued; and 
he was duly declared a Banbript; and the Commiſſioners after- 
wards «//igned the Premiſſes and the Term and Eſtate of the ſaid 
Richard Hicks therein, by Indenture bearing Date the 1oth Day 
of January 1722, to Robert Addiſon, Thomas Elbriage, and William 
Barnes. The ſaid Robert Aadiſan, Thomas Elbridge, and William 
Parnes, being ſo poſſeſſed of the ſaid Term, afterwards, by Inden- 
ture bearing Date in the Year 1722, «f/igned the ſaid Premiſſes, 
in Conſideration of twenty Pounds, to Edward French, M. D. 
The faid Edward French, by virtue thereof, entered upon the 
Premiſſes, and was poſſeſſed of the ſaid Term, until the Time 
of his Death. Richard Hicks and Sibella his Wife departed this 
Life in or about the Year 1725: Hannab Hicks is ftill alive. 
The ſaid Edward French, in or about the Year 1741, departed 
this Life; having firſt duly made and publiſhed his laſt Will 
and Teſtament, and thereof appointed his Wife Elizabeth ſole 
Executrix. She duly proved the ſaid Will, and poſſeſſed herſelf 
of the ſaid Term, as Executrix as aforeſaid; and being ſo poſ- 
ſeſſed, afterwards, by Writing under her Hand, indorſed on the 
Back of the aforeſaid Indenture the following Words, vis. 
«« I n all my Title to this Garden, with a large Roller 
« equipped with Iron, to Mr. Thomas Peninton, for Six Guineas, 
«« received, 4th May 1744. Elizabeth French.” The ſaid Writ- 
ing was neither ſealed or delivered by the ſaid Elizabeth French, 
nor lampt according to Law. (The Garden in the ſaid Writing 
mentioned, is the Premiſſes in queſtion.) The faid Thomas 
Peninton entered upon the Premiſſes by virtue thereof; and poſ- 
ſeſſed the ſame until the 22d February 1749. Aﬀterwards, the ſaid 
Thomas Peninton, by Writing under his Hand, indorſed on the 
Pack of the aforeſaid Indenture the Words following; to wit, 
«« I offien all my Title to the Garden within mentioned to Mr. 
« John Fry, for four Pounds Sterling received of him the 22d 
of February 1749. Thomas Peninton.” | 


The ſaid Writing was 7 ſealed nar delivered by the ſaid Thomas 
Peninton, nor ſtampt according to Law, (The Garden therein 
mentioned is the Premiſſes in queſtion in this Action: The 
ſaid % n Fry, is the Leſſor of the Plaintiff in this Action.) 
The ſaid John Fry immediately thereon entered into and poſſeſſed 
the ſame, until the Year 1756. Elizabeth French departed . 
this Life in the Year 1749; having duly made and publiſhed 
her laſt Will and Teſtament, and thereof appointed John Sealy 
Executor ; who duly proved the ſaid Will, but never entered 
upon the Premifſes in queſtiou, nor ever poſſeſſed the ſame, nor 
did any Acts of Ownerthip thereto relating, until the Time 
of his Death, which happened in the Year 1760. The faid hn 
Sealy, on the 19th Day of February 1760, duly made and pub- 

2 liſhed 
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liſhed his laſt Will and Teſtament, and thereof. appointed 
his Sons, John, Wiltiam, and Edward, Executors. Jobn only 
proved the Will, and took upon Himſelf the Executor 
ſhip of the ſaid Eſtate and Effects. The ſaid Jobn never 
entered upon the Premiſſes in queſtion, nor ever paſſeſſed Himſelf 
in any Manner thereof, or did any Acts of Ownerſhip thereto 
relating. John Fry gave up the Poſſeſſion of the ſaid Premiſſes in 
the Year 1756. And thereupon the ſaid William Jones, being 
ſciſed thereof in Manner aforeſaid, entered upon and d-miſed the 
ſuid Premilles to the faid 7 homas Phillips, from the 24th Day of 
June then next enſuing for 99 Years, if the ſaid Thomas Phillips, 
Mary his W ite, and Jen Humphries of Briftol, Book-keeper, (ſhould 
ſo long live, under the yearly Rent of 4 J. Sterling. The (aid 
Thomas Phil iþs, by virtue thereof entered, and was poſſeſſed there- 
of, and hath continued in the Poſſeſſion thereof ever fince until 
the preſent Time. The ſaid Thomas Pöillips is the Defendant in 
this Action: And He hath, at a very great Expence, improved 
the Premiſſes, by ſundry Buildings thereon erected; ſo that the 
ſame are become of the Annual Value of 271. 


That on the ſecond of April 1770, the aforeſaid John Sealy, 
Executor of Jchn Sealy deceaſed who was the Executor of the afore- 
ſaid Elizabeth French, by Indentures of that Date duly executed 
under his Hand and Seal, aſſigned all his Right and Intereſt and 
Eſtate in the Premiſſes in queſtion to the ſaid Jobn Fry; the ſaid 
Defendant Thomas Phillips being at that Time in Poſſeſſion of the 
{aid Premiſſes in Manner aforeſaid; the ſaid John Fry having not 
been in Poſſeſſion thereof fince the Year 1756, as aforeſaid ; and 
the ſaid John Sealy having never entered thereon, or any ways 
; poſſeſſed the ſame. 


The ſaid fob» Fry, on the ſaid 2d of April, demiſed to the 
Plaintiff; who entered, and was poſſeſſed. And the Defendant 
ejected lim, as in the Declaration mentioned, And thereupon a 
Verdict is found for the Plaintiff, ſubject to the Opinion of the 
Court of King's Bench ** Whether any thing paſſed to the ſaid 
« ahn Pry, by the ſaid Indenture ot Aſſignment of the ſaid 
% Jolm Scaly made upon the 2d of April 1770, in manner afore- 


* laid.“ 


This Cauſe had been formerly before the Court, ſo long ago 
as on Iriday 23d November 1770, upon a former State of the Cale, 
which included the Evidence given of the Commiſſion of Bank- 
ruptcy. It was then argued by Serjeant Burland for the Plaintiff, 
and Mr. Hoblouſe for the Defendant: And the Argument turned 
upon two Points; ft © Whether the Evidence ſtated was ſuth- 
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* cient to prove the Commiſſion;“ 2dly © Whether any thing 
„ could pats to Fry, by the Aſſignment from the Executors of 
% French.” And the Court, being of Opinion with the Defen— 
dant's Counſel, on that Argument, © that the Evidence was 
not (utticient to prove the Commiſſion,“ ordered the Poſtea to 
be delivered to the Defendant ; Lord Mansi-/4 then obſerving, that 
this Determination upon the firſt Point ſerved the Counſel the 
Trouble of a long and Jearned Argument on the ſecond. 


However, in the Event, it happened not to have this Effect. 
For, a new Ejectment being brought, and a new Cale ſtated, 
(namely, the One abovementioned,) it came on again before the 
Court on Friday 15th November 1771 ; and was argued by Mr. 
Moyſey for the Plaintiff, and Mr. Hobbouſe for the Defendant, 
The only Queſtion then was?“ Whether any thing paſſed to Fry, 
by the Indenture of Atſignment.” 


For the Plaintiff, it was urged, that in an Ejectment there is 
no Need to have Recourſe to a Right of Entry. Beſides, here the 
Intereſt is a Chattel Real. There was a Poſſeſſion in John Sealy 
the Afiignor, futhcient to enable him to convey. Smartle v. 
Williams, 3 Lu 388. Fry, being Tenant at Will to Mrs. French, 
could not diſpoſſeſs his Leſſor. Poufley v. Blackman cited in 1 
Burrow, 112. But even ſuppoſing and admitting that there was 
no Conſtructive Poſſeſſion in n Sealy the Aſſignor, yet there 
was no O:fter or Di/p2//e/jin of Him: And without an actual Ouſter 
or Diſpoſſeſſion, his Aſſignment is not invalidated. Bruerton v. 
Rainsford, Cro. Elix. 15. 


For the Defendant, it was objected that Nothing could paſs 
to the Leſſor of the Plaintiff, from abu S-aley the Aſſignor; He 
being out of Pofſeſſtin. Co. Lit. 240. Daliſn 81. Cro. Eliz. 15. 
Bruerton v. Rainsford, Blunden v. Baugh, Cro. Car. 302. Smartle 
v. Williams, 3 Lev. 387. and 1 Salk. 245, S. C. Stephens v. 
Hanham, 3 Lev. 312. and 4 Mod. 48. and Skinner zoo. and Holt 
263. Therefoce a Right of Entry not being affignable ; and this 
being only a Right of Entry; this Aſſigument is void. 1 Leon. 
166. 1 Anderjon 66, 77. Piowaen 81, 87, 88, 89. Dyer 74. 
pl. 19, 20. C9. Liltletn 369. The Ancient Mode of Ejectments, 
Scaling the Leaſe upon the Land, ſhews the Neceſſity of Poſſoſ- 
nion, as well as of a Right of Entry. And even now, upon a 
vacant Poſſeſſion, the Leate mult be ſealed upon the Land. Here, 
the Allignor had, at molt, but a Right of Entry, It is true, that 
by the firit Indoriement of the Executrix, Peninton became Tenant 
at Will; and his Poſſetiion was, by Conſtruction of Law, the 
Volleſlon of tne Athgnor, But a Tenant at Will can't aflign. 


3 Co, 
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Co. Lit. 57. 2 Ro. Abr. 46. Cro. Car. 302. Flunden v. Baugh. 
Powſley v. Blackman, Cro. Fac. 266, Whether the Doctrine of 
Election applies to this Caſe, or not, it is equally againſt the 
}laintiff: So, whether he was ouſted, or in Foſſeflion. Here has 
been a Space of 20 Years, without any Act of Ownerſhip. There- 
fore he can't elect to be in Poſſeſſion : Both his Entry and his 
Action are gone, He is too late to make any Election, in point 
of ogg Above 20 Years have run, ſince the Conſtructive 
Ouſter. 


In Reply, it was obſerved famongſt other Things) that no Ac- 
quieſcence can amount to a Diſſciſin, which is a Tort; and that 
mere muſt be an adveric Poſſeſſion, to bring it within the Statute 
of Limitations, And it was ſaid, that this Deed was rather a 
Confirmation of Fry's inchoate Right, than an Attgament. 


Lord MansFlIELD—If you go upon the Election, the 
_ Circumſtances are material, Where you have the Right of Poſ- 
ſciſſion, You are not diſſeiſed. If you are reduced to a Right of 
Action, that is another Thing. A material Part of this Caſe is 
r.0t j/ated ; viz. ** Wuy Fry gave up the Poſſeſſion in 1740. 1 
wiſh this to be ſtated; and the Conſideration upon which he did 
ak. 


It was anſwered, that it was apprehended at that Time, “that 
< the C:ftui qui Vie was dead”; though ſhe was, in fact alive. 


Lord MANnsFiErtÞ—T hat ought to be ſtated or found. 
Fry had the whole Right. If he gave it up by Miſtake, he ought 
not to be bound: If he received a Conſideration, he ought to be 
bound. | 


Adjourned till Tweſday. 


On which Tue/day, 19th November 1772, 


Lok Dp MANSFIELD told the Counſel, that a Point had 
occurred to the Court, which had not been mentioned in the 
Argument: Which was this. If the Indorſement by the Execu- 
trix carried a legal Intereſt in the Term to hinten from Elizabeth 
Trench; and Peninton's Indorſement to Fry had a like Effect; then 
Fry had the whole Leaſe in him: And by the Statute of Frauds, 

it may be aſſigned by a * Nie in Hriting, And ſuch a Note in . "ca 

Writing reeds not to be either ſcaled or delivercd or ſtampt, as e 3. 4.3. x 
a Deed muſt. And his Lordſhip mentioned a Caſe in the Com- 
mon Pleas, in Trinity Term 1755, 28 & 29 G.2. between Far- 
mer, on the Demiſe of Earl, and Rrge.s: in which, Mr, * 
Aſion 
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* 
. 


that the laſt mentioned Cafe cited from my 3d Volume, pa. 1557. 
and 1563. (which was a Queſtion about an unſtamped Writing 


— 


Aſton ſaid he was concerned ; and that it is reported in a Book 
publiſhed by the preſent Lord Chancellor. It is alſo reported 
by Serjeant Milſon, in his 2d Volume, pa. 26. He ſays it was 
reſolved, * that it appears by the Statute of Frauds and Perjuries 
that a | caſe © for any Term of Years may be created by Writ- 
© ing, without Deed ; and that the ſame may be ſurrendered 


© by Deed, or Note in Writing. And the Court held that there 


« was no Occaſion for any Stamp-Duty upon the Note or In— 


„ dorſement, it not being a Deed.” So in the preſent Caſe, the 
legal Intereſt in this Term might be aſſigned by a Note in 


Writing. 


Mr. Juſtice AsToN was of the ſame Sentiment. Elizabeth 
French, by Writing under her Hand, indorſed on the Back of the 
Indenture, aſſigned to Peninton. This Writing was neither ſeal— 
ed, delivered, nor ſtampt. Penimton entered, and then aſſigned 
in the ſame Manner to Fry, The Executor of Elizabeth French 
had nothing to convey. 


Lord MansFIiELD— The Court muſt take the Y/hole of 
what is ſtated in the Caſe: And upon the ole of the Caſe, the 


Pliintiff has a Right. Therefore let it ſtand in the Paper for 


the next Paper-Day : And it Mr. Hobbcuſe deſires to argue it, he 


will be at Liberty to do ſo, 


On which Day (Tueſday 4th February 1772,) Mr, Heobbouſe 


being ill, it was adjourned, 


Mr. Juſtice WiLLEs mentioned the Caſe of Horker and 


'Others againſt Br4eck and Others, Tr, 4 G. 3. B. R. ante 1557, 


1503. 
On 7th February 1772, the Cauſe ſtanding in the Paper; 


and Mr. T/;4-0Je not being come to Town, nor any other 
: Counſel deſiring to argue for the Defendant. 


Mr. Juſtice WiIIES and Lord Mansritrp obſerved 


ſigned by a Verion who had no Intereſt in the Soil, for the Pur- 


poſe of digging and ſearching for Lead-Ore,) did not contradict 
their preſent Opinion “ that the Aſſignment now in queſtion was 


« ſufficient, though neither ſealed delivered or ſtampt.“ 


Tur CovuRT therefore ordered the 
PosTEA to be delivered to the PrainTirs. 


Note 
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Note 
I have Reaſon to think that the Objection meant to be 
urged on behalf of the Defendant, was, ** that the Aſſign- 
ment ought to have been by Deed; and that ſuch Deed 
„ ought to have been amt; And that his own Counſel 
were not really of Opinion that the Objection ought to 
prevail, 


Mace, qui tam' &c. ver/us Lovett. 


HIS was a Ni tam Action on the Statute of Uſury. The 

Record had been made up ready for Trial, in Trinity Term 
laſt: but it was withdrawn by the Plaintiff's Attorney, upon his 
diſcovering a Miſtake in the Declaration, reſpecting the Sum 
lent. 


Two counter Motions had been made, in the former Part of this 
Term; viz. The Defendant had obtained a Rule to ſhew Cauſe 
why Judgment ſhould not be entered for Him, as in Caſe of a 
Nonſuit: And the Plaintiff had obtained a Rule for the Defend - 
ant to ſhew Cauſe why the Declaration ſhould not be amended, 
The Amendment prayed was in the Sum lent ; namely, to alter 
it from 100/, to 85/, For, the Defendant was charged by the 
Declaration, te have taken 12 per Cent, upon 1001. whereas, in 


fact, only 88/. was actually paid. 


Cauſe was now ſhewn, upon both the ſaid Rules. 


As to the Amendment. 


Mr. Dunning and Mr. Mansfield, on behalf the Defendant, ar- 
gued againſt it. They ſaid, it was making a New Charge : It was 
to alter the Quantum of the Sum alledged to be lent. 


It is a New Offence : The Penalty is varied. The ſole Object 
of the Application is in order to get rid of the Protection of 
Time ſo neceſſarily given in Actions of this Kind, They 
cited a Caſe of Hodges v. Teale; (in which it was ſaid, that Mr. 


Tueſday 11th 
February 
1772. 


Mansfield was concerned,) as being like the preſent Caſe, only 
after Trial; where Mr. Norton moved to amend, in a qui fam 


Action, againſt an Attorney, and was refuſed, becauſe it was 
a new Charge and materially changed the Offence. 


Mr. Wallace, on behalf of the Plaintiff, argued in ſupport of 
this Rule for Amendment, It is amendable, whilſt in Paper. 


Vor. V. 38 We 
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We withdrew our Hecord. 
Verdict, it is not conſidered as being upon Record. The Caſe of 


It has never been tried: And till a 


Bmdfield, qui tam, and Miller, Mich. 1 Geo. 3. B. R. (v. ante, 
Vol. 2. P. 1098.) is preciſely this Caſe. Here, the Perſon is 


the ſame as before; the Penalty 1s lels. 


LoR DP MANSFIELD was not in Court. 


Mr. Juſtice AsTon ſtopped Mr. Wallace; the Court being 
fatisfied that in this Caſe the Amendment may be made. The 
Court have gone a great Way in allowing Amendments, towards 


the Attainment of Juſtice, They have amended in Caſes where 


the limited Time of bringing an Action would run againſt the 
Plaintiff, if he were to be put to bring a new One: So 


EH. 4G. 2. was the Caſe of the * Dutcheſs of Marlborough v. Midmore. 


B. R. vet 
Stra. 890. 
Fitz. Gib. 
193. and [ 
have a full 
note of it, 


There is no Diſtinction between gut tam Actions, and civil 
Actions, where an Amendment at Common Law is applied for. 
The Court won't alter the Charge, indeed. But the Amend- 
ment here prayed will not do that: It is only to alter the Sum 
of 100 J. into a leſs Sum of 83/7, And the penalty will conſe— 


quently be reduced. Bond, qui fam, v. Miller, was like this 


Caſe. However, the Amendment muſt be upon Payment of 
Coſts. | 


Mr. Juſtice WrL.Les concurred. And he likewiſe obſerv- 
ed that it was to en the Sum, not to increaſe it. It is a mere 
Slip. The Courts are now liberal in permitting Amendments. 
Bond and Miller 1s like this Caſe : But the Attorney's Caſe that 
Has been mentioned, where Mr. Norton's Motion to amend was 
refuſed, made a new Cauſe of Action: One of the Charges 


againſt him was upon one Act of Parliament; the Other, upon 
another. 


Mr. Juſtice Asnuuksr- (who was juſt now gone out of 
Court) had left (Mr. Juſtice Villes ſaid,) with Mr. Juſtice 
Willes, his Concurrence in the ſame.Opinion. | 


:PerR CuR —Rule for the Amendment 
made ABSOLUTE, | 


The End of Hilary Term 1772, 129 Gee. 3. 


Eaſter 
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nm 


N OTHER GEenTLEMAn having lately under- 
taken the like Taſk of publiſhing ** ReyorTs of Casrs 
« Adjudged in the Court of King's Bench;” and having 
already printed a large Folio Volume of them, begin- 
ning with this ſame Eaſter Term 1772, 129 Geo. 3, and 
ending with, and including Mrcbaelmas Term 14“ Geo. 3; and 
having expreſſly declared in his Preface, ** that he has a Second 
Volume preparing for the Preſs; A decent Opportunity is 
thereby given to Me, of retiring : Which, perhaps, I ought to 
have done much ſooner. However, it will be reaſonably expected 
from Me now, that I ſhould take Horace's Hint, “ Solvere * ſene/- 
« centem equum®'; and conclude this Fifth Volume of my Rx PORTsõ, 
at the Point of Time where Mr. Leyt begins his firſt Volume. 
And JI am the more deſirous of embracing this Opportunity, leſt 
I ſhould ſeem, (if I were to proceed further,) to ſet myſelf up as a 
Competitor with any other Reporter : Which is as far from my 
Intention, as it is from my Inclination. 


* Solve ſeneſcentem mature ſanus equum, ne 
. Peccet ad extremum ridendus, et ilia ducat, 


Epiſtolar. Lib. Ep. 1. Ad Macenatem. l. 8, g. 
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PRINCIPAL MATTERS 
Contained in this Volume. 


Action, 


F OR Money had and received to Plaintiff's Uſe, does not lie 
for Eaſt-India STock. 2592. 


Againſt one Partner alone, where there are ſeveral, and the 
Lemand is upon the Partner/hip—T his muſt be pleaded in 
Abatement : It can not be given in Evidence; for, the not 
pleading it in Abatement, is a Waver of the Objection. 
2013, 2014, 2615. 


On a Joint Bond can not be brought againſt one of the Obli- 
gors alone: And if it appears upon the Face of the Decla- 


ration, it may be moved in Arreſt of Judgment. Ibid. Other- 
wiſe muſt be averred. 181d, 


Againſt a Carrier will lie in the Name of the Conſignor, upon 
his Agreement. 2680, 2681. Sce Carrier. 


Where a Common Carrier and al harfinger are not diſtinguiſhable, 
as to Goods delivered; and where Trover will not lie, but it 
muſt be an Action upon the Caſe. 2827. See Trover. 


Trover will not lie againſt either of them, where the Goods 
are flolen or Ii: But the Remedy mult be by Action upon 
the Caſe. 2827. 

Take 37 admit⸗ 
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Admittance. Sce Sarrendler. 


Surrender end Admiſſion make but one Title; which is not 
conipl:te till Adimiſſion. They are different Parts of the ſame 
Cornryance; The Former, the ſubſtantial Part; the Latter, 
the foamal. The Admittance mult follow the Surrender ; 
and ſhall relate back to it, and operate from the Time of it, 
The + ord is compellable, by Mandamis or Decree, to admit. 
He is. only an Inſtrument, After Admittance, the Heir of 
the Surrenderee who died before Admittance, is in by the 
Perſon who mate the Surrender, and mot by the Lord: And 
ſuch Heir is in by Deſcent, and not by Purchale. 2785 to 


2787. 


Such Heir ſhall not avoid the Free- Bencb of the Widow, upon 
the Objection of her Huſband's dying before Admittauce. 
Tbid. 


Aklidavit 


Of a Jury man, can not be read as fo what he hong h. or intended, 
when he uu the Verdict. 2667. Sce Lidel. 


Amendment 


Of a Judgment againſt an 3 di bonis prepriit, by making 
it de Fits Teſtatoris, fi, &.; e! fi non, tunc de bonis propr its, — 
Amended as a Miſtake of the Clerk: (contrary to 1 Ld. Raya. 
182.) 2731. 


In a gui tam Action for Uſury, the Declaration was amended, 
by altering 100 J. (the Sum {tated to be lent,) into a leſs Sum 
ot 88 J. And this was after the Record had been made up, 
carried down to Trial, and withdrawn by the Plaintiff, 


2834. V. ſupra, 1098, 1099. 


Appeal of Death. 


The Method and Form of Proceeding upon it. 2643, to 2657. 
And again, Page 2793 to 2802. 

If the Letendant had had bis Clergy, it is a good Bar to an 
Appcal. Page 2001. 


Aſſign⸗ 
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Alion mit 


Of a Term may be by a Nete in Mritiny; without either Sah 
Delivery, or Stanifs. 2832. 


Jones granted for 99 Years, if three Perſons ſhould fo lore live. 
Two of them died. The Executrix of the ( rantee aligned 
to Peniutin, by an Indorſement on the Leaſe, in theſe Words, 
L aſſign all my Title, Sc.“ Which //r:iri»g was neither 
Sealed, aclivered, nor ſtampt. Peniaton entered, and ex1Qly 
in the ſame Manner aſſigned to Fry, ry entered, and was 
poſſeſſed; but in 1756, gave up the Poſſſſion, The Exe-utrix 
of the Grantee was then dead. Her Ex-cutor had ne«vcr 
entered, or done any Act of Ownerſhip ; but in 1770, he re- 
gularly aſſigned to Hy: But at that Time PH was in 
Poſſeſſion, under a Grant from Jones, made to him upon 
Fry's giving up Poſſeſſion. Queſtion—** Whether any thing 
« paſſed to Fry, by the laſt mentioned Aſſignment made to 
„ him by the Executor of the Executrix of the Grantee ; 
„Which Executor himſelf never wwas in Poſſeſſion.” Which 
Queſtion the Court did not determine ; becauſe, upon the 
11 Hole of the Caſe, Fry had a Right. Lid, 


Auctioneer 


Is liable to the Bidder's dion for the Deprſit; where the 
Bidder has ſufficient Reaſon not to proceed. 2639, 2640. 
And his paying Money into Court is an Acknowledgment 
That he is liable. id. 


Averment. See Pleading. 


It may be averred as a Fact, “That a Latitat was proſecuted in 
% Vacation Time:“ though it is void, if reſted out of Term, 


2508. 


Bail. 


T2 ERSONS committed on 13 C14 C. 2. c. 11. ſed. 6. 

| For forcibly reſting, &c. Cuſtom.- beuſe Officers in the Execu- 
tion of their Duty, 79 REMAIN in Priſon till the next Quarter 
Seſſians, can not demand to be bailed, as of Kight, 2642. 


Common Bail ſhall be accepted, in an Action upon a Judgment 
of Nonſuit merely for CosTs. 2660, 2661. Vide fupra, 2117. 


2118. 
Surrens 
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Surrender of the Defendant before the Return of the Writ is no 
Reaſon for ſtaying Proceedings upon the Bail-Bond, Nothing 
can be a Performance of the Condition of a Bail-Bond, but 
putting in Bail. 2683. 


Special: Common—The Affidavit made for the Purpoſe of hold- 
ing to Special Bail had only one amp, and ſoined Debt and 
Aſſum fit together. This is an Impropriety: And the De- 
tendant was diſcharged on Common Bail. 2690, 2691. 


Undertaking that, on ſtayzng Proceedings againſt them until the 
Hirn auce of tne Judgment, they will pay the Debt and Coſts 
within tour Days after the Affi monce; this is to be undetſtood 
a final Atirinunce. 2320. Sce Error. 


Wänkrupt. 


Petitioning Creditor's Debt was of more than Six Far ſtanding: 

Put the Bankrup: had ſubmitted to the Commiſſion, without 
objecting. This Objection ſhall not afterwards be taken by a 
third Perſon. 2628 to 24 30. 


Bill of Exchange. 
The Indorſee of an Inland Bill of Exch inge, tendred the Pill for 


Acceptance: The Ferſon upon whom it was drawn 7 ef: ſed to 
accept it. The Indorſee kept the Bill three Weeks, without 
giving Netice of fuch Refi ful. The Drawer remain'd ſelvent 
during theſe three Weeks; and then failed, before the Fill be— 
came payable, The Loſs falls upon the Indorſee, who ng 
lected to give Netice of the Retuſal to accept it. 2672. 


Bonde 


FJeint; and Action brought againſt One Oduger only, 2611, to 
2014. dee Aclion, Iicading. | 


Bridges. 


If a Bridge becomes of pullic Utility to the County, it ſhall be 
refaired by the County; thou; h nct originally built at the 
County Expence. But if the Perfon who made it for his 
private Benefit, cortinues to receive that p ivate Ben:fit, he 
(ive, ſhall repair it. 2597, 2,48. 

3 | Carrier 


Contained in this Volume. 


Carrter. 
\ N Action lies againſt him, in the Name of the Conſig nor, 


who agreed with him, and was to pay him : And the Car- 

rier has Nothing to do with the Veſting of the Property, as be- 
tween the Cogſignor and the Conſignee. 2680, 2681. 

Where Goods delivered to a Common Carrier (or to a Whar- 

finger) are flolen, or Ieſt, Trover will not lie: The Remedy is 
by Action on the Caſe. 2826, 2827. See Trover. 


Caſes doubted or denied. 


2Ld. Ravm. 1280 The Queen againſt the Inhabitants of Barkir: 
&. See Poor-Tax. 2636. 
Bunbury 's Reports treated as very looſe Notes; which He never 
intended to be printed. 2658, 2659. 
Moore 63 5. Rayman v. Gold. 2609. See Deviſe, Term of 
Cro. Jac. 74+ Horton v. — e eee. 
Villars v. Parry and Moor. 1 Lord Raym. 182. * That a Judg- 
ment againſt an Executor, de bonzs propriis, is not amendable.” 
2731. See Amendment. 


Churches — 


New—The new Incumbents are not intitled to the Profits, till the 
Agreements and Settlements be made and take Effect. 2764. 

The Words “ Dues and Profits“ (in 10 Ann. c. 11. 16.) in- 
clude Surplice-Fees, as well as ſtrict Dues, Bid. 


* 


Claim 


Of Conuſance. 2820 to 2826, See Conulance. 


Commitment. 


A Warrant of Commitment 77 Execution, after a Conviction, muſt 
ſhew befere whom the Conviction was, and ſuch Perſon's Au- 
thority to convict, 2684 to 2686. 5 


Conſtable— 


Is an Office of civil Truſt, to which a naturalized Foreigner is 
not eligible. 2797 to 2790. 


Vo I. V. 30 Contrads. 
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Contract 


Upon the Survivorſhip between two Fathers, One of whom was 
then actually dead, but the Fact unknown to the Contractors. 
2804, 2805. See Wager. 


Conveyance. 


All the ſeveral Parts and Ceremonies neceſſary to complete a Con- 
veyance ſhall be zaken together; and operate from the fſubRantial 
Part, by Relation. 2787. See Admittance, 


Conulance— 


Muſt be claimed in the firſt Inſtance or at the firſt Day. 2824, 
2285. But 

iſt. None is bound to claim it, until he intended by Law to 
have ſome legal Notice of his Franchiſe being intrenched upon. 
Ibid. | 

2dly. In order to bar ſuch Claim, ſome Laches or Default in him 
ſhould be ſhewn ; and that he igt have claimed it ſooner af - 
ter ſuch Notice as above. id. 


Coppholders, and Cuſtomarp Tenants. 
The Difference between them. 2766. et ſig”. 


Coꝛporation, Copporatoz. 


No Election, on a By-Day, made by Surprige, can be valid. 
2682, 

Where there is a uſual Method of Notice, ſuch uſual Miſbed can 
not be diſpenſed with, nor an Election good without it; un- 
leſs All the Perſons who have a Right to Notice, are actually 
ſummoned, and unanimouſly agree. id. 


Cofis, 


An Attachment for Non-payment cf them may be moved for on 
the laſt Cay of a Term. 20686. See Pratt ce. 

Where a Caule went down to Trial, and went off as a Remanet, 
the Coſts always uſed to attend the final Event of a future 
Trial: But this was confined to the /ingle Caſe of a Remonet. 
Both Courts (B. KR. and C. B.) have now extended this to 
other ſimilar Caſes. 2694. 


Cuſlom⸗ 


Contained in this Volume. 


CuſtomHhouſe-Officer. 
Seiſing Goods not ſeizable—Trover lies. 2657 to 2659. 


Damages 


AN not be ſevered, where the Count is of a joint Treſpaſs, 
and the Jury find the Defendants guilty of a joint Treſpaſs, 
2792. 
In ſome other Caſes, where the Treſpaſſes are joint, the Books 
differ, whether Damages may be ſevered: or not. 161d. 


Deviſe. 


Whether a Perſon can take as Heir Male of the Body, without 
being alſo Heir General. 2615 to 2628. See late. | 
Of all the Reſt and Reſidue of his Efate, whatſoever and 

« whereſoever, to his Wife, her Heirs, Executors and Admi- 
& niſtrators'—1s a Deviſe of his Land to the Wife, in Fee. 
The Word © Hate carries every Thing; unleſs tied down 

by particular Expreſſions. 2638, 2639. | 
Benjamin Fendall, poſſeſſed of a THRRM for 99 Years, if he or his 
Daughter Bey or John Bande ſhould ſo long live, deviſed as 
follows—** Tem, I give to my Daughter Mary, after tl efDeceaſe 
« of my Daughter Betty, my Houſe &c. during the Life of 
Habu Bendail.” This is a Deviſe to Betty for Life, by Implica- 
cation. A very ftrong pribable Implication is ſufficient: Ir needs 
not to be a neceſſary One. In theſe Days, a Term may be de- 
vſed for Life by a Conſtruction of the Intent of the Teſta- 
tor. 2609. | 
Edward Preſsrave deviſed to his Son Themas, in Fee: But if 
it ſhould happen that his Wife ſhould be enſeint with One or 
more Children, at the Time of his Deceaſe ; and Tomas ſhould 
die without Iſſue, before 21, ſuch Child or Children being 
then living ; Then (after they ſhould attain 21,) to them, in 
Fee. But if Th:mas ſhould die without Ifſue before 21; or 
that the Teſtator's Wife ſhould, at the Time of the Teſlator's 
Dectaſe, be enſeint with one or more Child or Children who 
ſhould die without Iſſue, before 21; Then to ſeveral Nephews. 
The Teſtator had only One Child, at the Time of making his 
Will, (viz. the ſaid Son Thimas.) He had, after making bis 
Will and before his Death, T'wo ether Sons born; wiz. the 
Plaintiffs Edward and Jobn. He died, without altering bis 
Hill; leaving theſe three Sons, Thomas died without Iſſue. 
I Edward 
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Edward and Fobn are Infants unprovided for, unleſs they take 
by the Will. The Teſtator's Wife was not enſernt at the Time 
of lis Death, The Judges of B. R. certified their Opinion, 
That the Proviſion made by the Teſtator being for Children 
which were to be born aſter the making of his Will, He cer- 
tainly intended to comprehend All the Children which ſhould 
be born of his then Wife, (whether /efore or after his De- 
cesſe:) And therefore, notwithitanding the Defect of Expreſ- 
ſion in this Will, the Children born before the Teftator's Death 
are virtually included in the Proviſion; and will be intitled, 
(from the Teſtator's maniſeſt Intent,) to take an Eſtate in Fee, 
at their reſpective Ages of twenty-one. 2703 to 2708. V. 
ſupra, 1570 to 1582. 

Jonathan Rudſdell, ſoon after his Marriage, made a Settlement 
by Deed-Poll, granting an Annuity out of his Lands, to the Uſe 
of his Wiſe for Life, and afterwards of all his Children by 
her, Other than an Eldeſt or only Son, as Tenants in Com— 
mon. After which Settlement, and when He had only one 
Child (Suſannab,) he made his Will, whereby he deviſed to his 
ſaid Daughter Suſannah, upon ſevera] Contingencies. Some 
of them depended upon his Wiſe's ſurviving him, and being 
left with Child, One of them was, that it his Wife ſhould 
nt be left with Child at his Death, then the Vbole to his ſaid 
Daughter Suſannah, at her Mother's Death, if She ſurvives her 
Mother. AFTER fe making of ihis Mill, the Teſtator had zhree 
more Children by his ſaid Wife; viz. Mary, Fonathan, and Ben- 
Jamin. The Court of King's Bench certified their Opinion, 
That the Tellator having left ſeveral Children betides his 
e Daughter Suſaunab, the Contingency, upon which the 
© Real Eſtate or any Part thereof was deviſed to Her, had 
© not happened; and therefore, that the ſaid Eſtate deſcended 
« to his Son Jonathan, as Heir at Law, ſubject to the An- 
% nuity of 50/. fer Annum provided for the younger Chil- 
% dren.” 2806 to 2812. 


Diſſenters. See Meeting-houſe, Methodiſts, Mandaimus, 
Statutes (1 W. & M. St. 1. c. 18.) 


Diſtribution. Sce Iiteſtate. 


Diſtringas. 


The Iſſues may be /o/d, and the Plaintiff's Cots paid to him out 
of the Money, by 10G. 3. c. 50. 2720, 2727. 
Theſe Coſts are payable immediately, and at all Events, Vid. 


This 


Contained in this Volume. 


This Act extends to all Writs of Diſtringas; and is not confined 
to ſuch of them only as relate to Privilege of Parliament. 2727. 


— 


—c 


Ejectment. 


HE fame Preciſion and Exatineſs as in a Præcipe, is not 
neceſſary. Ejectments are, of later Times, conſidered 
with more Latitude and Liberality than formerly ; and more ge- 
neral Deſcriptions ſuffice : For inſtance - Fifty Acres of Furze 
and Heath, fifty Acres of Mcor and Marſh, without diſtinguiſh- 
ing bow much of each. 2673. V. ſupra, 144. and alſo 629 to 
. 

The Sheriff is to give Poſſeſſion, upon the Plaintiff's ſhewing, and 

at the Plainliſ's Peril. Ibid. V. ut ſupra. 


Erroꝛ. 


Bail undertake to pay the Debt and Coſts within four Days after 
A irmance in the Exchequer-Chamber. They affirm the Judg- 
ment. But the Defendant below brings a Writ of Error 
returnable in Parliament. Proceedings ſhall be further ſtayed, 
on Motion, till fna/ Affirmance. 2820. See Bail, Practice. 


Eltate— 
Archdale Palmer and Jobn Palmer convey by Deed, to ſeveral 


Ules ; Remainder, to the Uſe of the He1xs MALE of the Body 


of the ſaid Archdale Palmer. Archdale afterwards deviſed (be- 
ing then Tenant in Fee-ſimple) to V. P. in Tail Male, and, 
for want of ſuch Iflue, to the Heirs MALE of bis own Body. 
He left a Grand-Daughter by his Eldeſt Son; and (by a ſe- 
.cond Wife) a Son Henry. The Queſtion was Whether any 
% and what Eſtate paſſed by the Deed, to Henry, as Heir Male 
«© of the Body of Archdale, the Grantor”: And © Whether any 
% and what Estate paſſed to Henry by the Will, as Heir Male 
, the Body of Archdale.” 2615 to 2628. | 
Reſolved 
iſt. Henry, by the Deed, took BY DEscexT, as Heir Male 
of the Body of Archdale, the Grantor. 2627. 
2d. In caſe a third Perſon had been the Grantor, Henry 
would have taken an Eſtate in Tail Male, by Puxck Ask, 
under the Deſcription of Heir Male of the Body of Arch- 
dale. bid. 
3dly. An Eſtate in Tail Male paſſed to Henry, as Heir Male 
of Archdale, by his Will. 2628. 


Vol. V. 3X Evidence. 
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Evidence, 


Sheriff's Officer defending under a Fieri facias muſt produce a Co- 


py of the Judgment; where the Action is brought by a Stran- 
er, 4633. | 
Pfand e (if believed) ſtands good 77] contradicted 
or repelled by Evidence on the other Side. 2688, 2689. 
Evidence of buying a Libel in the Shop of a known common 
Bookſeller and Publiſher, (eſpecially where it imports to be 
printed for him) is ſufficient- prime facie Evidence, (if believ- 
ed and not contradicted,) to convict him of publiſhing it. bid. 


Executor 


Judgment againſt him de bonis propriis—is amendable. 2730, 
2731. See Amendment. 


— åͥ—j— 


Fieri facias. 


HERE Sheriff or Sheriff's Officer, juſtifying under it, 
muſt produce a Copy of the Judgment. 2633. Sec 


Evidence. | 
Fiſhery. 


Fiſheries are of three Sorts; namely, ſeveral, free, common. To 
conſtitute a ſeveral Fiſhery, it is requiſite that the Party claim- 
ing it ſhould /o far have the Right of Fiſhing independent of all 
others, as that no Perſon ſhould have a co-extenfive Right with 
him, in the Subject claimed: (For, where any other Perſon has 
ſuch co-extenſive Right, there it is only a fre? Fiſhery.) But a 
partial independent Right in another Perſon, or a limited Liberty, 
does not derogate from the Right of the general Owner, 2817, 
2818. | 

But the Court did not determine the Queſtion, “„ Whether a 
«© Perſon can claim a ſeveral Fiſhery, without being Owner of 
«the Soil.“ 1514. 


as 
— 


Petr — 
N, by Deſcent; or in, by Purchaſe. 2785 to 2787. See 


Admittance. 
High-ways— 


Of Common Right, (excluſive of Cuſtom, Preſcription, Tenure, 
Sc,) the whoie Pariſh ate bound to repair them. If a particu- 
— lar 


I 


Contained in this Volume. 


lar Diviſion of a Pariſh (which all lies in the ſame County) 
be indicted, it will not be ſufficient to charge only * that 
they ought imme morially to repair when neceſſary :” It muſt 
appear upon the Face of the Indictment, how they are bound, 
and that they have repaired. 2700 to 2702. V. ante, 25112 318. 


Dusband / Ship 


Has not power to zn/ure it, without particular Diredions. 2729, 


2730. 


— 


Indictment— 


| GAINST a particular Diviſion of a Pariſh, for not te- 
| pairing a Highway. 2700 to 2702. See Highways. 


Infozmation Mature of a Quo Warrants. 


A Charter conſtitutes a Mayor and eleven Chief Burgeſſes; and 
directs the Mode of electing a Mayor thus“ Quod Major ef 
«© Undecim Capitalium Burgenſium pro tempore exiſten', vel 
« major Pars Eox uu, ſhould meet annually on St. Matthew's 
„ Day &c, and continue together quouſque ipſi vel xoxugt 
„ major Pars ibidem adtunc aſſemblat' eligerent et nominaverint 
*« unum Majorem, de ſemetipſis, pro Anno ſequen'.” Tobn 
Leigh was elected Mayor, at a Meeting of only four Chief Bur- 
geſſes, namely the then Mayor and three other Chief Burgeſſes; 
at which time the whole Number of ſubſiſting Burgeſſes was ele- 
ven. During the Mayoralty of Joh Leigb, fo clected, Grimes was 
choſen a Chief Burgeſs, without Netice to the Electors; None 
of whom re/ided within the Porcugh. An Jnformation was 
brought againſt Lergh, for acting as Mayor; and Judgment agarnſt = 
him, The preſent Information was brought againit Grimes, 
for acting as Chief Burgeſs: And a Special Verdict found all 
the above Facts. Reſolved unanimoully, 

iſt, It was vet necefiary to ſummon Grimes's Electors, who did 
not re/ice within the Burrough. 2601. 

2dly. Ihe Vera and judgment againſt Leigh, the Maver, 
under whom Crimes was elected Chief Burgeſs, is admiſſi- 
{le Evicence upon this Information againſt Grimes; but 
rot conclufive, Ibid. | 

zdly. Upon the Conſtruction of this Charter, thus direct- 
ing the Mode of electing a Mayor, the Meeting 9 

s a conſi 
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— 


conſiſt of a Majority of the whole Number of ſubſſting 
Chief Burgeſſes : Conſequently, Leigh's Election at a 
Meeting of a minor Part of the Eleven ſubſi ing Burgeſ- 
ſes, was not purſuant to the Directions of the Charter. 
Lid. 


Inſurance, 


The Huſband of a Ship has no Authority to inſure it; without 
particular Directions. 2729, 2730. 


Joint Tenants. 


The Poſſeſſion of One Joint-tenant is the Poſſeſſion of the Other, 
ſo far as to prevent the Statute of Limitations : Which can not 
run againſt a Man, but where he is aually ſeiſed or ouſted. 
One Tenant in Common can not difſeiſe Another by bare Per- 
ception of Profits only: It muſt be done by actual Diſſeiſin. 


Perception of Profits does not amount to an Expulſion. 2604 
to 2608. | 


Judgment 


Entered up by an Attorney's Clerk, who uſed the Name of a re- 
gular Attorney but without bis Knowledge or Conſent - was ſet 
aſide. 2660. | 

Againſt an Executor, de bonis propriis, is amendable. 2730, 2731. 
See Amendment. 


__ OY — 


King's Counſel c. 


E firs. Gryffiytzh Price, Perryn and Skynner, made King's 
Counſel ; Mr. Thurlow, Attorney General; Mr. Wedder- 
burne Solicitor General ; Mr. Nares, a Judge of C. B.; Mr. 
De Grey, Ld. Ch. J. C. B. (vice Sir J. E. Wilmot, who reſign - 
ed;) and Mr. Bathurf, Lord Chancellor, and a Peer. 2092. 


— — 
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Landlozd. See Rent, Tenant, Statutes. 


JFHOUBLE the yearly Value is payable by the Holder over, 
after Demand and Notice in Writing given for delivering 


Poſſeſſion, purſuant to 4 G. 2. c. 28. / 1. 2698. V. ſupra, 
1607 to 1609. 


_ aſt. A Receiver is an Agent. Jbid. See Rent. 
2. 2d. ſuch 


_— 


Contained in this Volume. 


— 
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2d. Such Notice is a Demand. Ibid. See Rent. 
Zdly. This is a Remedial Law. 7414. 


Latitat— 


Muſt bear Teſte within Term: But it may be averred as a Fact, 
That it was preſecuted in Vacation Time.” 2588. Vide 
PFlaidirg. 


Letters. 


Reſerved in B. R. That if the Perſons to whom Letters are 
addreſſed, refide within the eſtabliſhed Limits of the Poſt Town, 
the Poſt-Maſters are chliged to deliver their Letters at their 
Places of Abode. 2712 to 2716, Vide ſupra, 2149 to 


2152. 


Zivbel, L1vellous. 


Upon an Information for Printing and Publiſhing a ſeditious Libel, 
the Jury found the Defendant Guilty of the Printing and Pub- 
lifhing ox L. A Fenire facias de novo, was ordered. 2661. 
Iſt. There may be Caſes where the Fact proved as a Publication 

may be juſtified or excuſed. 2666. 

2dly, The Jury are to conſider, Whether all the Innuendos, 
and all the Applications to Matter and Perſons made by the 
% Information, were, in their Judgment, the true MEANING 
of the Paper.” Ir they think otherwiſe, they ought to 
acquit the Defendant: But if their Judgment agrees with 
the Information, and they believe the Evidence as to the 
Publication, they ought to find him guilty. Bid. 

zdly. It is not their Province, to find,“ Whether the Paper 
„ is a Libel; or Whether it is a Libel to ſuch a Degree as 
to deſerve the Epithets given to it by the Information;” 
or to require Progf of the expreſs Intent of the Defendant in 
Printing and Publiſhing, and of its being malicious to 
« ſuch a Degree as to deſerve the Epithets given to it by 

«© the Information.”” Bid. 

Atbly. Whether the Paper, meaning as alledged by the Infor- 
mation, be, in Law, “a Libel,” is a Queſtion of Lau, upon 
the Face of the Record. 16:9. 

thly. All the Epithets in the Information are formal Infer- 
ences of Law, from the Printing and Publiſhing. id. 

Ethly. No Proof of expreſs Malice was ever required. 1619, 

thy. The Verdict ſhovld find only what the Law infers from 
the Fact. 1bid. And therefore, after Conviction, the Defend- 
ant may, by Athdavit, leſſen the Degree of his Guilt. Bid. 

Vol. V. 3 * Sthly. 
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Stbly. Where an Act in it/e/f indifferent, by being done with a 
criminal Intent, becomes criminal, the Intent muſt be prove! 
and found: But where the At is in itſelf unlawful, the Proof 
of Juſtification or Excuf: lies on the Defendant; and, in Fail- 
ure thereof, the Law implies a criminal Jutcnt. 2607. 

gthly. Where there is a Doubt, upon the Judge's Report, as 
to what paſſed at the Time of bringing in the Verdict; there 
the Afidavits of Jurors or By-Standers may be received, upon a 
Motion for a New Trial, or to rectify a Miſtake in the 
Minutes: But an Affidavit of Jurer can never be read, as to 
what be then thought er intended. Mid. 

1othlv. The technical Omiſſion of the Clerks ought to be ſet right + 
But the Word © only” muft tand in the Verdict. Did. 

Publication of it Buying it in the Sp of a known common 

Bookſeller and Publiſher, (eſpecially if it profeſſes to be print- 

ed for him,) is ſufficient primd facie Evidence to convict him 

of its being pubiſhed by Him; and (if believed) ſtands good, 
till contradicted or repelled. 2687 to 2690. See Evidence. 


Limitation 


Of Ejectments.— The Statute of Limitations never runs 
againſt a Man, but where he is atually ouſied or diſſeiſed. 
The Poſſeſſion of one Foint-tenant or Tenant in Common is the 

Poſſeſſion of the Other, ſo far as to prevent the Statute of 
Limitations. 2604, 2605. | 

Of Eſtates— To the Uſe of the Heirs of V. C. on the Body of 
S. lawfully begotten or to be begotten; the Mart ro be pre- 
ferred before the FEMALE, and the Elder before the Younger,” 
is an Eſtate in Tail Male, 2611. 

Of Aclions. A Petilioning Creditor's Debt was above ſix Years 
ſtanding. 2630. See Bankrupt. 


E 


Mandamus. 


O the College of Phyfictans, to admit a London Licentiate into 
_ © their Fellowſhip. 2740 to 2761. See Phyficians. 


Manſlaughter. 


Special Verdict on Jobn Taylor, for the Death of James Smith, | 


2794» 2795. It the Defendant has had bis Clergy, it is a 
yuod Bar to an Appeal. 2801. 


Na- 


Contained in this Volume. 


Naturalized Foreigner 
4 net Eligible to the Office of Conſtable, 2738 to 2790. 


Non-Suit 


Refuſed to be ſet aſide, and Leave to reply de novo. The Plaintiff's 
former Replication was, * That the Cauſe cf Action are, 
within fix Vears:“ Which he could not prove. He wanted 
now to reply, “ That the Vrit of Latitat iſued within the fix 
Years.” 2692, 2093. | 


Notice 
Of Refuſal to accept a Bill of Exchange. 2672. See Bill f 
E .cbange, 
Qrders. 


N Order of Seſſions quaſhing a Poor-Rate, was itſelf quaſhed, 
becauſe it quaſhed the Rate on/y for not aſſeſſing Manufac- 
turers and Traders for their Stock in Trade, but did not proceed 
to relieve the Perſons ſuppoled to be injured, or to charge the 
Perſons omitted; and alſo becauſc it propoſed a general Queſtion 
to the Court, without ſtating particular Facts. 2637. Yide 
Poor-Tax, Rates. | 


— —_—. — 
— 


Pariſh-Officers— 
Hether they are obliged to relieve Poor who refuſe to go 
into the Workbouſe, 2679. 


Partners — 


Action brought againſt One alone where there are ſeveral, 2613, 
See Action, Pleading. 


Payment of Money into Court. (See Practice.) 


Is an Aclnowledgment of being liable to the Action. 2640. 


Pbb- 
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- Phylictans. 

A London Licentiate, who has accepted a Licence under the By- 
Law of 4th April 1737, ought not afterwards to deſert that 
Claim, and treat the By-Law as null and void; and yet, upon 
the Foundation of that very ſame By-Law, ſet up a Claim 
eto be admitted a Fellow,” under the Charter. 2759 to 2701. 

But it was not directly determined, “ Whether ſuch Licentiates 


have, in general, “ a Right to demand Admiſſion into the 
College, or not.“. Lid. 


Pilots. 


The Fellowſhip of Pilots of the Trinity-Houſe of Dover, Deal, 
and the Iſle of Thanet, have the /z/e Piloting and Load-Manage 
of all Ships and Veſſels, from thoſe Places, up the Thames and 
Medway : And by 3 Gee. 1. c. 13. Every Perſon, even the 
Mafter of the Ship or Veſſel himſelf, who takes upon himſelf 
to do ſo, before being firſt examined, approved, and admitted 
into that Society, incurs the Penalties of that Act of Parlia- 
ment. 2602 to 2604. 


Plea— 


In Abatement—By One of ſeveral Partners, ſued alone, without 
joining the Reſt, 2613 to 2615. See Action, Pleading. 


Pleading— 


It may be alledged as a Fact, © That a Latitat was proſecuted 
in Vacation-time : But if it bears T-/te out of Term, it is vcid. 
2589. V. ſupra, under P. g5o to 969. 

Action brought againft one Partner alone, upon a Partnerſhip- 
Account, It can not be given in Evidence, „that there are 
ſeveral Partners: It muſt be pleaded in Abatement. The 
Omitting to plead it in Abatement is a Waver of the Ob- 
jection. 2612 to 2014. 

On a Joint Bond, and Action brought againſt one Obligor alone, 
it may be moved in Arreſt of Judgment, F it appears upon the 
_— of the Declaration: Otherwiſe it muſt be averred. 
lbid. : 

The Court refuſed to ſet afide a Nonſuit, and give Leave to 
reply de novo, where it put the Iſſue upon quite another Foot, 
which the Plaintiff had before pretermitted. 2692, 2693. 


3 | Policy 


Contained in this Volume. 


Policy of Inſurance. 


The Inſured ought to know whether his Ship was Sea-worthy, 
when She ſet out upon her Voyage: But he can not be expect- 
ed to know her Condition, after She has been long out. 2804. 


P002— 


Whether Pariſh-Officers are obliged to relieve ſuch as refuſe to 
go into the Work-houſe, 2679. 


Pooꝛ⸗tax. See Orders, Statutes (43 El. c. 2. f 1.) 


„ Whether a Tradeſman is rateable for his Stock in Trade“ 
was not now determined : But it ſeems, not. 26 36, 2637. J. 


ſupra. 2291. | 
Poſt- Maſter. See Letters. 


Pꝛactice. Sce Proceſs, Proceedings, Declaration, Plead- 
| ng, Repleader. 


Where a Matter muſt be pleaded in Abatement, but can not be gi- 

ven in Evidence ; or may or may not be moved in Arreſt f 
udgment. 2611 to 2615. See Action, Bond, Partners. 

Payment of Money into Ceurt is an Acknowledgment of being liable 


to the Action. 2040. 

The Form and Method of Proceeding upon an Appeal of Death. 
2643 to 2057. 

A Judgment ſigned by an Attorney's Clerk who uſed the Name 
of a egular Attorney, but without his Knowledge or Conſent — 
was ſet aſide. 2660. 

An Attachment for Non-payment of Cots may be moved for, 
on the laſt Day of a Term. 2686. 

If Proceedings againſt Bail are ſtayed, upon their undertaking 
to pay the Debt and Coſts, within 4 Days after the Afirmance 
of a Judgment, it means the final A ffirmance of it. See Ball, 


Error. ; 


Claim of Conuſance. See Cenuſance 
P2tvilege 


Of Parliament. 2726, 2727. See Diſtringas, and Statutes, 1 


G. 3. c. 50. 
Vol. V. 32 {Purſer 
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Purſer 7 Man of War— 
Whether ſaleable, or not. 2705. See Words. 


— 


— — 
— 
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Quo Marranto. See Inſor mation in Mature of a 
Duo IP arranto. 


FRY 


Rates. 


ock in Trade, © Whether rateable to the Por, or not,” 

Vas not determined, (becauſe the Seſſions propoſed a general 

» ' Queſtion to the Court, without ſtating a particular Caſe &c 2 
But the Court inclined that it is not. 2637. See Orgers, 


ow 
* 


Remanet— 


The general Rule, * that if a Cauſe goes off as 0 Remanet, the 
| Coſts ſhall attend * the final Trial,” is now extended (both 
by B. R. and C. B.) to other ſimilar Caſes. 2694. 


Vent 


Double the yearly Value, on holding over, after Demand made and 
Metice in Writing given for delivering the Poſſeſſion, by the 
Landlord Sc. or his Agent or Agents thereunto lawfully au- 
thotized; purſuant to 4 G. 2. c. 28. & 1. 2698. | 
iſt. A Receiver appointed by Chancery is ſuch an Agent lau- 
fully authorized to give ſuch Notice. Did. 
2dly. Such Notice is a Demand: There is no Occaſion to make 
2. diſtinet Demand, over and above the Notice in Writing. 
.. id. 
oO 3dly. This is a remedial Law. Vid. 


Reſcue. 


A Reſcue is no Excuſe for a Gol-keeper, bringing up a pri- 
ſoner by Hal eas Corpus, and charged with a wilful and vo— 
luntary Eſcape. 2814. 


Velidence 


At in and upon a Parſonage or Dignity. 2722 to 2725. See 
Statutes (21 H. 8. c. 13. § 26.) | 


1 K0ans 
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Roads . See High-ways 


Security for Co/fs. Sce Cofts, Practice. 
Sheriits a heir Bailiffs 


7 TIFYING under a Fieri facitas— Where they muſt pro- 


duce a Copy of the Judgment. 2633, See Evidence. 


Ship. Sce Policy, Inſurance. 


Pileting Ships or Veſſels from Dover, Deal, and the e of Thanet, 
up the Thames and Medway. 2603, 2604. See Pilots, 
Inſuring it, 2729, 2730. See Huſband. 


Stamps. 


1 Ann. Stat. 2. c. 22. 82. The Duty is payable, upon a Letter 


of Attorney made in England, to collect Debts in Newfound-, 


land: And the Penalty is incurred by eræſing Names and Date, 
without re-ftamping. 2673 to 20677. 


Statutes. 


3 G. 1. c. 13. 2604. See Pilots. 
21 J. I. c. 16. 3. Of Limitations—The petiticning Creditor's 
Debt, above tix Years ſtanding. 2630. See Bankrupt. 


13, 14 C. 2. c. 11. $6. Perſons forcibly hindering, reſiſting, af- 


fronting, abuſing, beating, or wounding Cuſtombeuſe Officers in 
the Execution of their Othce, ſhall be committed to Priſon, 
there to REMAIN fill the next Querter-Srfſions—They are not 
bailable, as of Right. 2042. 


1 Ann. Stat. 2. c. 22. 2. Letter of Attorney made in England, 
to collect Debts in Newfoundland, eraſed in Names and Date; 


and Both altered, without re-ſtamping. 2676, 2677. Sec 
Stamps. 

4G. 2. c. 28 § 1. concerning doubie Rent. 2698. See Landlord, 
Tenant, Rent. | 


21 H. 8. c. 13. § 26. enacts, that every ſpiritual Perſon promot- | 
ed to a Dignity or Benefice with a Parſonage or Vicarage, . 


ſhall be perſonally re/ident in at and upon his Dignity or Bene- 
fice or One of them: And if he abſents himſelf wilfully, One 
Month together, or Two Months in all, in any One Year, 

he 
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he ſhall forfeit 10/; Half, to the King ; Half, to the Pro- 

ſecutor. Reſolved | 

1ſt, If there be a Parſonage he muſt reſide in it: His Reſid- 
ing in any ether Houſe, though it be in the Pariſh, is not 
ſutficient. 2724, 2725. 3, 

2dly, If there be no Parſonage-houſe, he muſt reſide ſome- 
where within the Pariſh. bid. 

3dly. There being no Houſe belonging to the Dignity is no 
Excuſe for not reſiding in the Houſe belonging to the Par- 
ſonage. Lid. 

10 G. 3. c. 50. For the further preventing Delays of Juſtice, 
« by reaton of Privilege of Parliament. 2725, 2726. See 
Diſtringas. 

3 Faw. 1. (Weſtm. 1.) c. 4. diſcuſſed and interpreted. 2732 to 
2739. See Wreck. 

10 Ann. c. 11. /. 16. 2762 to 2764. See Churches (New.) 

12, 13 V. 3. c. 2. J 2787 to 2790. See Conflable, Naturalized 
1G. 1. c. 4. Foreigner. 


Surrender — 


Of a Copyhold, or Cuſtomary Tenancy, does not make a c:m- 
flete Title, til Admiſſion : But after Admiſſio:, it ſhall operate 
from the Date of the Surrender. 2785 to 2787. See Ad- 
mittance. 


— 


Tail. 


HERE a Perſon may take as Heir MATE of the Boy, 
without being Heir General, 2628. See Eſtate. 


Term. 


A Term may (in theſe Days) be deviſed for Life, by a Conſtruction 
of the Intent of the Teſtator. 2609. v. ſupra, 285, 286. v. 


Dewviſe. 
Trover 


Lies againſt a Cuſtom-Bcuſe Officer for ſeizing and carrying to the 
King's Warehouſe, Goods not ſeizable. 2659. 
Will not lie againſt a Wharfinger, nor againſt a Common Carrier, 
for Goods /zolen, or /c/t : It muſt be an Action upon the Caſe. 
2826, 2827. 
In order to maintain Trover, there muſt be an iN juRIOUs Cen- 
uerſion. Ibid. 


Uerdick 
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Uerdic, 


Upon an Information for printing and publiſhing a Libe!, found 
the Defendant guilty of the Printing and Publiſhing oNL v. 
Two Croſs Motions were made : One * to ſtay entering up 
the Judgment :” the other, That the Verdict might be 
* entered according to the legal Import of the Finding.” 
* Many Points were reſolved: (Which ſee abridged under 
Article Libel.“) 2664 to 2670. 


Uager. 


WA B. Codrington and Mr. Piget, two Heirs apparent, being at 
III New Market, agreed to run their Fathers, Each againſt the 
Other's Life. The Chances were to be computed by Lord O/- 
ory, according to their Ages. Mr, Codrington's Father was a 
little turned of Fifty: Mr. Pigot's, upwards of Seventy. Lord 
March afterwards agreed to ſtand in Mr. Codrington's Place. 
Reciprocal Notes were given, but not worded alike. Mr. 
Pigot's runs thus —“ I promiſe to pay to the Earl of March, 
„ 500 Guineas, , my Father Dis before Sir William Codring— 
fen. The Earl of Marci's run thus—* I promiſe to pay 
« to Mr. Pigot 1600 Guineas, in caſe Sir William Co- 
* drington does not ſurvive Mr. Piget's Father. Theſe Notes 
were given at Neromarſbet, after Dinner. No Mention was 
at all made, at the Time of the Tranſaction, about their 
Fathers being 7hen dead or alive. But, in Fact, Mr. Pigott's 
Father was then dead : He died at two o'Clock in the Morning 
of that ſame Day, in Shroffhire, 150 Miles from London. 
This Fact was totally unknoon to the Parties at Newmarket ; 
Nor was there any Reaſon to ſuſpect that Mr. P:gor's-Father 
was then dead, At the Trial, no Objection was made againſt 
going into parol Evidence. Lord Mansfield, who tried the 
Cauſe, left the Matter to the Jury. They found for the 
Plaintiff, with 525 /. Damages. A new Trial was moved for. 
The Objection was, that the Contract was void; It was 4o7th- 
out Conſideration, It was a Contract in futuro. The Defend- 
ant could not poſſibly «/n : Therefore he ought not to loſe, 
But the Court thought the Jury to be the proper Judges of the 
Intention of the Wager; and refuſed to grant a New Trial. 
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wbarfinger— 


Not diſtinguiſhable from a Common Carrier, as to Goods delivered. 
2826, 2827. See Trover, 


TMitneſſes. 


A Perſon liable to be contributory to the Defendant for the Da- 
mages recovered 1s zucompetent to be a Witness for him, 2729, 


2730. 
TMozds. 


4 Mr. Purdy gave 200 J. for his J/urrant ie be . of the 
„ Magnanime (a Man of War.) 
Mt. It given to the Commiſſioners of the Aumiraſty, it would be 
criminal in both Giver and Taker. 2099, - 709. 
2d, Judgment was arreſted, becauſe this Charge did not im- 
port any Crime or Defamation, as it did not ſpcciſy 79 eben 
the Money was given. Lid. 


TUreck. 


There is no Ground for the Diſtinction, that the Goods are for- 


feited, becauſe no /ive Animal eſcaped. Though this is one 
Medium of Proof of Ownerſhip, yet ether Pre may be brought; 
particularly the Marks upon the Goods : Provided it be within 
a limited Time. 2738. 


The Statute of V. 1. (3 E. 3.) c. 4. was declaratory of the 


Common Law. id. 
The above Statute fully diſcuſſed and interpreted, 2735 to 


2739+ 
Tirit. 


A Writ may be proſecuted in Vucation-time, and alledged to be 
ſo; — all Writs muſt bear Teſte within Term. 2 2583. 
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